Stricken language would be deleted from and underlined language would be added to present law.
Act 327 of the Regular Session

State of Arkansas

92nd General Assembly A Blll

Regular Session, 2019 HOUSE BILL 1490

By: Representative Wing
By: Senator M. Pitsch

For An Act To Be Entitled
AN ACT TO AMEND THE CONSOLIDATED INCENTIVE ACT OF
2003; AND FOR OTHER PURPOSES.

Subtitle
TO AMEND THE CONSOLIDATED INCENTIVE ACT
OF 2003.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code §§ 15-4-2703 — 15-4-2712 are amended to read
as follows:

15-4-2703. Definitions.

As used in this subchapter:

(1) “Applied research” means any activity that seeks—toutilizes

reseolutionof a speeifie problem; questiony, or issue applies the findings of

basic research or other existing knowledge toward discovering new scientific

knowledge that has specific commercial objectives with respect to new

products, services, processes, or methods;

(2) (A) *“Average hourly wage” means the amount obtained when
payroll, as defined in this section, is divided by the number of hours worked
to earn the payroll.

(B) For the purpose of subdivision (2)(A) of this section,
forty (40) hours per week shall be used as the number of hours worked for a

salaried employee;

(3) “Basic research” means any eoriginal investigation for the
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advancement—of scientific or technological knowledge the pursuit of new

scientific knowledge or understanding that does not have specific, immediate

commercial objectives, although the pursuit may be in fields of present or

potential commercial interest;
(4) (3 2 2 b2l
c P

£5) “Contractual employee” means an employee who:

(A) May be included in the payroll calculations of a

business—qualifying for benefits qualified business under this subchapter and
is under the direct supervision of the qualified business receiving benefits

incentives under this subchapter, but is an employee of a business other than
the one receiving benefits incentives under this subchapter;

(B) Otherwise meets the requirements of a new full-time
permanent employee of the qualified business receiving bemefits incentives
under this subchapter; and

(C) Receives a benefits package comparable to direct
employees of the qualified business receiving bemefits incentives under this
subchapter;

L6A)(5) (A)  “Corporate headquarters” means the a facility or
portion of a facility where eceorporate staff employees—are physiecally employed

handledeither ona regional basis eor a national basis the majority of an

eligible business’s financial, human resources, engineering, legal, strategic

planning, information technology, corporate communications, marketing, or

other headquarters-related functions are effectuated on either a regional

basis or a national basis under the direction of principal executive

officers, including without limitation chief executive officers, chief

operating officers, chief financial officers, or other senior-level officers

based at the facility.

(B) A corporate headquarters must shall be either a

regional corporate headquarters or a national corporate headquarters.

(C) The Executive Director of the Arkansas Economic

Development Commission, with advice from the Director of the Department of

Finance and Administration, may determine eligibility for a corporate

headquarters facility if a difference exists between a business’s disclosed

2 02/18/2019 10:38:49 AM JLL143



HB1490

corporate headquarters functions and its North American Industry

Classification System primary business activity code;

A (6) (A) “County or state average hourly wage” means the
weighted average weekly earnings for Arkansans in all industries, both
statewide and countywide, as calculated by the Department of Workforce
Services in its most recent “Annual Covered Employment and Earnings”
publication, divided by forty (40).

(B) The average hourly wage threshold determined at the
signing approval date of the financial incentive agreement shall-be is the
threshold for the term of the financial incentive agreement;

€8)(7) “Distribution center” means a facility for the reception,
storage, and shipping of:

(A) A business’s own products or products that the
business wholesales to retail businesses or ships to its own retail outlets
if seventy-five percent (75%) of the sales rewvenues—are revenue is from out-
of-state customers;

(B) Products owned by other companies with which the
business has contracts for storage and shipping if seventy-five percent (75%)
of the sales revenues revenue of the product owner are is from out-of-state
customers; or

(C) Products for sale to the general public if seventy-
five percent (75%) of the sales rewvenues—are revenue is from out-of-state
customers;

9)(8) “Eligible businesses” means nonretail businesses engaged
in commerce for profit that meet the eligibility requirements for the
applicable incentive offered by this subchapter and fall into one (1) or more
of the following categories:

(A) Manufacturers classified in sectors 31-33 in the North
American Industry Classification System, as in effect January 1, 2003 2017;

(B) (i) Businesses primarily engaged in the design and
development of prepaekaged software, digital content production and
preservation, computer processing and data preparation services, or
information retrieval services.

(ii) All businesses in this group shall derive at

least seventy-five pereent (75%) fifty-one percent (51%) of their sales

revenue from out of state.
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(iii) The average hourly wage paid by businesses in

this group to employees whose payroll is subject to incentives under this

subchapter shall exceed one hundred twenty-five percent (125%) of the lesser

of the state or county average hourly wage for the county in which the

business locates or expands;

(C) (i) Businesses primarily engaged in metienpieture film

and digital product productions and postproductions.

(ii) All businesses in this group shall derive at

least seventy—five percent(75%) fifty-one percent (51%) of their sales

revenue from out of state.

(iii) The average hourly wage paid by businesses in

this group to employees whose payroll is subject to incentives under this

subchapter shall exceed one hundred twenty-five percent (1257) of the lesser

of the state or county average hourly wage for the county in which the

business locates or expands;

(D) Distribution centers or intermodal facilities;
(E) Office sector businesses;
(F) National or regional corporate headquarters, as

classified by the North American Industry Classification System Code 551114,

as in effect January 1, 2005 2017, or as determined by the Executive Director

of the Arkansas Economic Development Commission under subdivision (5)(C) of

this section;

(G) Firms Businesses primarily engaged in eceommereialy
physieal;and bioleogieal research and development in the physical,
engineering, and life sciences, as classified in the North American Industry
Classification System Gede 541710 Codes 541713, 541714, and 541715, as in
effect January 1, 2005 2017;

(H) (i) Scientific and technical services businesses.

(ii) (a) All businesses in this group shall derive at

least seventy-five pereent (7/5%) fifty-one percent (51%) of their sales

revenue from out of state.

(b)4})> The average hourly wages wage paid by

businesses in this group to employees whose payroll is subject to incentives

under this subchapter shall exceed one hundred fifty percent (150%) of the
lesser of the county or state average hourly wagey whicheverdis—less for the

county in which the business locates or expands~+;
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(I) The Executive Director of the Arkansas Economic

Development Commission may classify a nonretail business as an eligible
business if the following conditions exist:

(i) The business receives at least sewventy—five
perecent—(75%) fifty-one percent (51%) of its sales revenue from out of state;

and

whichever 45 less average hourly wage paid by the business to employees whose

payroll is subject to incentives under this subchapter shall exceed one

hundred twenty-five percent (125%) of the lesser of the state or county

average hourly wage for the county in which the business locates or expands;

(J) (i) Businesses primarily engaged in other support

activities for air transportation, as classified in the North American

Industry Classification System Code 488190, as in effect on January 1, 2017.

(ii) All businesses in this group shall derive at

least seventy-five percent (757%) of their sales revenue from out of state;

and

(K) (i) Businesses primarily engaged in support activities

for rail transportation, as classified in the North American Industry

Classification System Code 488210, as in effect on January 1, 2017.

(ii) All businesses in this group shall derive at

least seventy-five percent (757%) of their sales revenue from out of state;

16>(9) “Equity investment” means capital invested in common or
preferred stock, royalty or intellectual property rights, limited partnership
interests, limited liability company interests, and any other securities or
rights that evidence ownership in private businesses, including a federal
agency’s award of a Small Business Imnovative Innovation Research grant or a

Small Business Technology Transfer grant;

(13 3 3 ”

23 A)(10) (A) “Existing employees” means those employees hired

by the a business before the date the financial incentive agreement was
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signed approved.
(B) Existing employees may be considered new full-time
permanent employees only if:

(i) The position or job filled by the existing
employee was created in accordance with the signed approved financial
incentive agreement; and

(ii) The position vacated by the existing employee
was either filled by a subsequent employee or no subsequent employee will be
hired because the business no longer conducts the particular business
activity requiring that classification.

(C) 1If the Executive Director of the Arkansas Economic
Development Commission and the Director of the Department of Finance and
Administration find that a significant impairment of Arkansas job
opportunities for existing employees will otherwise occur, they may jointly
authorize the counting of existing employees as new full-time permanent
employees;
13> (11) “Facility” means a single physical location, which may

consist of multiple structures of an eligible business that are conducting

similar or complementary activities located on noncontiguous property within

the same county, at which the eligible business is conducting its operations;

14 (12) “Film and digital product” means video images and other

visual media entertainment content in digital format, film, or videotape, if

the video images and other visual media entertainment content meet all the

underlying criteria of a qualified production under the Digital Product and

Motion Picture Industry Development Act of 2009, § 15-4-2001 et seq.,

including without limitation:

(A) A motion picture;
(B)
©)
(D)
(E)
(F)
(G)

(H) Television programming;

documentary;

long-form program;

special;

mini-series;

series;

g [ b | -

music video;

(I) Interactive television;

(J) An interactive game;
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(K) A video game;

(L) A commercial;

(M) Digital media for distribution or exhibition to the

general public; and

(N) A trailer, pilot, video teaser, or demo created

primarily to stimulate the sale, marketing, promotion, or exploitation of

future investment;

(13) “Financial incentive agreement” means an agreement entered
into by an eligible business and the commission to provide the business an
incentive to locate a new business or to expand or retain an existing
business in Arkansas;

« ”

16> (1l4) “Governing authority” means the quorum court of a
county or the governing body of a municipality;

A (15) (A) (1) “In-house research” means applied research
supported by the business through the purehase of suppliesfor researech
aetivities—and payment of wages and usual fringe benefits fer specific to
research activities of employees of the business whe—econduet—researeh
aetivities din researeh faeilities or for wages and usual fringe benefits paid

through contractual agreements, approved in writing by the Executive Director

of the Arkansas Economic Development Commission, with an Arkansas state

college, an Arkansas state university, or other Arkansas-based research

organization to perform research for a targeted business+

{a)—Dedicated tothe conduet of researeh

(ii) “In-house research” includes=+

{a)—Experimental experimental, clinical, or

laboratory activity to develop new products, improve existing products, or
develop new uses of products, but only to the extent that activity is

conducted in Arkansas4—and
4b)—A contraectual agreement with a state
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(B) “In-house research” does not include tests or

inspections of materials or products for quality control, efficiency surveys,

management studies, other market research, supplies, the purchase of land,

the purchase or rehabilitation of production machinery and equipment, the

construction or renovation of buildings, or any other ordinary and necessary

expenses of conducting business;
18)(16) “Intellectual property” means an invention, discovery,
or new idea that the legal entity responsible for commercialization has

deeidedtolegally proteet legally protected for possible commercial gain,

based on the disclosure of the creator;

19> (17) “Intermodal facility” means a facility with more than

one (l) mode of interconnected movement of freighty or commercey—eor
passengers;

209 (18) “Investment threshold” means the minimum amount of
investment in project costs that must be incurred im—erder to qualify for
eligibility;

25 (19) “Invests” or “investment” means money expended by or on
behalf of anapprevedeligible a qualified business that seeks to begin or
expand operations in Arkansas, and without this infusion of capital, the
location or expansion may not take place;

22)(20) “Lease” means a right to possession of real property
for a specific term in return for consideration, as determined in a lease
agreement by both parties;

23)A)(21) (A) “Modernization” means an increase in efficiency
or productivity of a business through investment in machinery or equipment,
or both.

(B) “Modernization” does not include costs for routine
maintenance or the installation of equipment that does not improve efficiency
or productivity, except for expenditures for pollution control equipment

mandated by state or federal laws or regulations;
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£24)(22) “National corporate headquarters” means the sole
corporate headquarters in the nation that handles headquarters-related
functions on a national basis;
25> (23) (A) () “New full-time permanent employee” means a
position or job that was created pursuant to the-signed an approved financial
incentive agreement and that is filled by one (1) or more employees or
contractual employees who:
(a) Were Arkansas taxpayers during the year in
which the tax credits or incentives were earned;
(b) (1) Work at the facility identified in the
financial incentive agreement.
(2) New employees who do not work at the
facility may be counted if they:
(A) Otherwise meet the definition
of “new full-time permanent employee”;
(B) Are subject to the Arkansas
Income Tax Withholding Act of 1965, § 26-51-901 et seq.; and
(C) Meet an average hourly wage
threshold equal to or greater than the state average hourly wage for the
preceding calendar year; and
(c) Are not existing employees, except as
allowed under subdivision }2) (10) of this section.

(ii) The position or job held by the employee or
employees shall have been filled for at least twenty-six (26) consecutive
weeks with an average of at least thirty (30) hours per week.

(B) However, to qualify under this subchapter, a
contractual employee shall be offered a benefits package comparable to a
direct employee of the business seeking incentives under this subchapter;
£26)(24) “Nonretail business” means a business that derives—less
thanten pereent (10%)of its total Arkansas revenue from salestothe
general publie is not classified in North American Industry Classification

System sectors 44-45, as in effect on January 1, 2017;

L21)A)(25) (A) “Office sector business” means business
operations that support primary business needs, includingy butnet limited

£oy without limitation customer service, credit accounting, telemarketing,

claims processing, and other administrative functioms.
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(B) All businesses in this group must shall be nonretail
businesses and derive at least seventy-five percent (75%) of their sales
revenue from out of state;

£28)(26) “Payroll” means the total taxable wages, including
overtime and bonuses, paid during the preceding tax year of the eligible
business to new full-time permanent employees hired after the date of the
signed approved financial incentive agreement;

L29A)(27) (A)  “Person” means an individual, trust, estate,

fiduciary, firm, joint venture, proprietorship, partnership, limited

liability company, or corporation.
(B) “Person” includes:
(i) The directors, officers, agents, and employees
of any person;
(ii) Beneficiaries, members, managers, and partners;
and
(iii) Any county or municipal subdivision of the
state;
36> (28) “Preconstruction costs” means the cost of eligible
items incurred before the start of construction, including:
(A) Project planning costs;
(B) Architectural and engineering fees;
(C) Right-of-way purchases;
(D) Utility extensions;
(E) Site preparations;
(F) Purchase of mineral rights;
(G) Building demolition;
(H) Builders risk insurance;
(I) Capitalized start-up costs;
(J) Deposits and process payments on eligible machinery
and equipment; and
(K) Other costs necessary to prepare for the start of
construction;
BHAY(29)(A) “Project costs” means costs associated with the:
(i) Construction of a new plant or facility
includingy but net limited toy without limitation land, building, preduetion

machinery and equipment, or support infrastructure;
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(ii) Expansion of an established plant or facility

by adding to the building, preduetion machinery and equipment, or support

infrastructure; or

(iii) Modernization of an established plant or

facility through the replacement of preduetion—or proecessing machinery and

equipment or support infrastructure that improves efficiency or productivity.

(B) “Project costs” does not include:
(i) Expenditures for routine repair and maintenance

that do not result in new construction, e¥ expansion, or modernization;

(ii) Routine operating expenditures;
(iii) Expenditures incurred at multiple facilities;
or
(iv) The purchase or acquisition of an existing
business unless:
(a) There is sufficient documentation that the

existing business was closed or will close; and

(b) The purchase of the existing business will
result in the retention of £he jobs that would have been lost due to the
closure.

(C) Eligible project costs must be incurred within four
(4) years from the date a financial incentive agreement was signed approved
by the commission;
£32)>(30) “Project plan” means a plan+
A)—Submitted submitted to the commission containing sueh
the information as—may—be required by the Executive Director of the Arkansas
Economic Development Commission to determine eligibility for benefits
incentives under this subchapter; and
(B) 71 L £ 14 1 he £3 o]
. . .
£33)>(31) “Qualified business” means an eligible business that:

(A) Has met the qualifications for one (1) or more
economic development incentives authorized by this subchapter; and
(B) Has signed a financial incentive agreement with that

has been approved by the commission erdisdinvelved in a researeh and

£34)(32) “Qualified research expenditures” means the sum of any
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amounts that are paid or incurred by an Arkansas taxpayer during the taxable

year in funding a qualified research program that has been approved for tax

credit treatment under rules andregulatiens promulgated by the commission;
35)(33) “Region” or “regional” means a geographic area

comprising comprised of two (2) or more states, including this state and at

least one (1) state that is contiguous to this state;

£36)(A)(34) (A) “Regional corporate headquarters” means the

facility or portion of the facility in which the majority of an eligible

business’s financial, human resources, engineering, legal, strategic

planning, information technology, corporate communications, marketing, or

other headquarters-related functions are effectuated on a regional basis

under the direction of principal executive officers, including without

limitation chief executive officers, chief operating officers, chief

financial officers, or other senior-level officers based at the facility.

4ii) However, a function on a regional basis does
not include a function involving manufacturing, processing, warehousing,

distributing, or wholesaling activities or the operation of a call center;

39)(35) “Scientific and technical services business” means a

business:
(A) Primarily engaged in performing scientific and

technical activities for others, including:
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(i) Architectural and engineering design;
(ii) Computer programming and computer systems
design; and
(iii) Scientific research and development in the
physical, biological, and engineering sciences;
(B) Selling—expertises
() Havi . . 1 ] holl
dependent—on-worker skillsy
{B) Deriving at least seventy—five perecent{(/5%) fifty-one

percent (51%) of its sales revenue from out of state; and

E)(C) Paying average hourly wages—that exceedone hundred

g

less employees whose payroll is subject to incentives under this subchapter

average hourly wages exceeding one hundred fifty percent (1507) of the lesser

of the state or county average hourly wage for the county in which the

business locates or expands;

£40)(36) “Start of construction” means any activity that causes

a physical change to the building or property, or both, identified as the

site of the approved project, but excluding engineering surveysy soil testsy
land el . . . . . . (1ie4 1 . .

preconstruction costs;

41)(37) “Strategic research” means research that has strategic
economic or long-term commercial value to the state and that is identified in
the research and development plan approved fromtime to—time by the Executive
Director of the Arkansas Economic Development Commission with the advice of
the Board of Directors of the Division of Science and Technology of the
Arkansas Economic Development Commission;

£42)(38) “Support infrastructure” means physical assets
necessary for the business to operate, includingy butmnet limitedtoy without
limitation water systems, wastewater systems, gas and electric utilities,

roads, bridges, parking lots, and eeommunieatien communications

infrastructure;
£43)3A)(39) “Targeted businesses” means a grouping of growing
business sectors, not to exceed six (6), that include the following:
43)(A) Advanced materials and manufacturing systems;

43i)(B) Agriculture, food, and environmental
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sciences;

i

iii)(C) Biotechnology, bioengineering, and life

sciences;

{3iv)(D) Information technology;

g

(E) Transportation logistics; and

:

i)}(F) Bio-based products~+

B} 1 i fvel 4 | bued

1567)—of the lesser of the county or state average hourly wagesy and
(ii4) H 1 1 . . ol

benefits; and

44> (40) “Tiers” means the ranking of the seventy-five (75)
counties of Arkansas into four (4) divisions that delineate the economic
prosperity of the counties and allow for different levels of benefits

incentives under this subchapter.

15-4-2704. Tier system.

(a) The Arkansas Economic Development Commission shall establish a
tier system that shall rank all seventy-five (75) counties of this state into
four (4) divisions on the basis of economic prosperity.

(b) Tier 4 will shall be the least prosperous division and tier 1 will
shall be the most prosperous division.

(c) The assignment of a county to a tier shall be based on a ranking
of:

(1) Unemployment rate;
(2) Poverty rate;
(3) Per capita personal income; and
(4) Population grewth change.
(d) The commission shall:
(1) Update ranking statistics annually; and
(2) Place counties into tiers based on the updated statistics.

(e)(l) A county that has experienced a sudden and severe period of

economic distress caused by theeleosing of a business—entity a closure of omne
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(1) or more businesses or a mass layoff at one (1) or more businesses, or

both, as documented by notice provided under the Worker Adjustment and

Retraining Notification Act, 29 U.S.C. § 2101 et seq., as it existed on

January 1, 2019, that results in the loss of a minimum of five percent (5%)

of the county’s employed labor forcey—as—determined by the most reecentLabor

13 e -0 a on—pu a oR—p

Servieesy may be moved up down one (1) tier upon submitting a request—to—and

beine approved—b he A ansa L conom Developmen Couneil written request

by the county judge of the affected county and approval by the Executive

Director of the Arkansas Economic Development Commission.

(2) The five-percent threshold stated in subdivision (e)(l) of

this section shall be evidenced by calculating the highest percentage

difference in employment between the county’s:

(A) Current monthly, not seasonally, adjusted total

employed labor force; and

(B) Each of the following:

(i) The previous monthly, not seasonally, adjusted

total employed labor force;

(ii) The most recent annually, not seasonally,

adjusted total employed labor force; or

(iii) The monthly, not seasonally, adjusted total

employed labor force for the same month of the previous year.

(3) If the eouneil executive director approves a county’s move

to a higher tier, amy a qualified business hawing that has signed a financial
incentive agreement with the commission dated before the eeureil’s executive
director’s action shall receive the benefits for the duration of the term of
the finaneial inecentive agreement incentives that were assigned to the county
to which it located at the time the financial incentive agreement was signed,
by—the commission regardless of any subsequent change to the tier in—whieh
the county is—assigned.

(4) A tier increase approved under this subsection remains in

effect until the annual tier rankings are updated under subsection (d) of

this section.

15-4-2705. Job-creation tax credit.

(a) There is established a job-creation tax credit to encourage:
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(1) The creation of new jobs; and
(2) Business growth and expansion.
(b) An application for the income tax credit under this section shall
be submitted to the Arkansas Economic Development Commission.

(c) To gualify feor receive this credit, an—eligible a qualified

business shall hawve—an meet minimum annual payroll thresholds for new full-

time permanent employees in—execess—of the payroell thresheld for the county

tier in which the project is located, as follows:

(1) For tier 1 counties, the annual payroll threshold is at
least one hundred twenty-five thousand dollars ($125,000);

(2) For tier 2 counties, the annual payroll threshold is at
least one hundred thousand dollars ($100,000);

(3) For tier 3 counties, the annual payroll threshold is at
least seventy-five thousand dollars ($75,000); and

(4) For tier 4 counties, the annual payroll threshold is at
least fifty thousand dollars ($50,000).

(d)(l) The credit earned under this section is a percentage of the
payroll of the new full-time permanent employees hired following the date of
the approved financial incentive agreement.

(2) The percentage shall be determined by the county tier in
which the project is located, as follows:
(A) For tier 1 counties, the credit is omne percent (1%) of
the payroll for the new full-time permanent employees of the business;
(B) For tier 2 counties, the credit is two percent (2%) of
the payroll for the new full-time permanent employees of the business;
(C) For tier 3 counties, the credit is three percent (37%)
of the payroll for the new full-time permanent employees of the business; and
(D) For tier 4 counties, the credit is four percent (4%)
of the payroll for the new full-time permanent employees of the business.
(3) To qualify for a credit under this subsection, the propesed
average hourly wage of a companyappltying for the benefit paid to employees
whose payroll is subject to incentives under this subchapter shall egqual-er

be greaterthan at least equal to the greater of the lowest county average

hourly wage as calculated by the commission based on the most recent calendar
year data published by the Department of Workforce Services, or twelve

dollars and fifty cents ($12.50).
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(4) A qualified business shall receive an additional tax credit

of one percent (l1%) of the payroll of new full-time permanent employees if

the average hourly wage paid to employees subject to incentives under this

subchapter exceeds one hundred twenty-five percent (125%) of the lesser of

the county or state average hourly wage for the county in which the qualified

business locates or expands.

(e) The term of the financial incentive agreement shall be for a

period of sixty (60)—meonths five (5) years, beginning on the date of the

approved financial incentive agreement.

(f)(l) After receiving an approved financial incentive agreement from
the commission, the a qualified business shall certify to the Rewvenue
Division—of the Department of Finance and Administration the payroll of the
new full-time permanent employees annually at the end of each tax year during

the term of the financial incentive agreement.

(2) Upon verification of the reported payroll amounts, the

division Department of Finance and Administration shall authorize the

appropriate income tax credit.
(g) (1) The tax credits earned under this section may offset up to
fifty percent (50%) of the business’s tax liability in—any eone (1) —year

annually.
(2) Any unused tax credits may be carried forward for up to nine

(9) years after the year in which the credit was first earned or until
exhausted, whichever eweat occurs first.

(h) (1) If a qualified business fails to meet the payroll threshold
within two (2) years after the signing date of the approved financial
incentive agreement or within the time period established by an extension
approved by the Director of the Department of Finance and Administration and
the Executive Director of the Arkansas Economic Development Commission, that
the qualified business will-be is liable for repayment of all benefits
previouslty received by the business incentives previously received under §

15-4-2706(d) that were conditioned on an approved financial incentive

agreement under this section for which the payroll threshold has not been

met.

(2) After a businesshas failed If a qualified business fails to

reach the payroll threshold of this section in a timely manner, the

Department of Finance and Administration shall have two (2) years to collect
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benefits incentives previously received by the qualified business or file a

lawsuit to enforce the repayment provisions.

15-4-2706. Investment tax incentives.
(a) There are established investment tax incentives to:
(1) Encourage capital investment for the long-term viability of
businesses in the state; and
(2) Create new jobs.

(b)(1) The award of thisdinecentive shall be incentives under this

section are at the discretion of the Executive Director of the Arkansas
Economic Development Commission.

(2) 1f offered, an application for an income tax credit under
this section shall be submitted to the Arkansas Economic Development
Commission.

(3) Eligibility for thisineentiwve incentives under this section

is dependent upon the tier in which the project is located, as follows:

(A) For tier 1 counties, the business shall invest five
million dollars ($5,000,000) or more and have an annual payroll for new full-
time permanent employees in excess of two million dollars ($2,000,000);

(B) For tier 2 counties, the business shall invest three
million seven hundred fifty thousand dollars ($3,750,000) or more and have an
annual payroll for new full-time permanent employees in excess of one million
five hundred thousand dollars ($1,500,000);

(C) For tier 3 counties, the business shall invest three
million dollars ($3,000,000) or more and have an annual payroll for new full-
time permanent employees in excess of one million two hundred thousand
dollars ($1,200,000); er and

(D) For tier 4 counties, the business shall invest two
million dollars ($2,000,000) or more and have an annual payroll for new full-
time permanent employees in excess of eight hundred thousand dollars

($800,000) .

r An approved

financial incentive agreement shall be transmitted to the approved company

qualified business and the Rewvenue Diwvision—eof the Department of Finance and

Administration.
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(5) The A qualified business shall reach the investment
threshold within four (4) years from the date of the signing of the approved
financial incentive agreement, except for lease payments authorized by
subdivision (b)(6)(D) of this section or subdivision (c)(6) of this section.

(6) (A) (i) After receiving an approved financial incentive

agreement from the commission, the approved company a qualified business
shall certify to the department the eligible project costs annually at the

end of each calendar year for the term of the financial incentive agreement
to—thedivisioen.

(ii) Upen verification of elipgible projectcostsy
the division The department shall authorize an income tax credit of ten
percent (10%) basedon—the total investmentin landy buildingsy equipmenty
and—ecostsrelated to licensing and proteeting intelleetual property of total
audited eligible project costs.

(B) The amount of income tax credit takenduring any tax
year—shall not—execeed authorized under subdivision (a)(6)(A)(ii) of this
section may offset up to fifty percent (50%) of the a qualified business’s

income tax liability resulting from the projeet—or faeility annually.

(C) Unused tax credits may be carried forward for up to

nine (9) years after the year in which the credit was first earned or until

the tax credits are exhausted, whichever occurs first.

(D) A qualified business that enters into a lease for a
building or equipment for a period im—exeess of at least five (5) years may
count the lease payments for the first five (5) years as a qualifying
expenditure for the investment threshold required for this investment
incentive.

(7) Technology-based enterprises, as defined by § 14-164-
203(12), may earn, at the discretion of the Executive Director of the
Arkansas Economic Development Commission, an income tax credit or sales and
use tax credit based on new investment, provided that the technology-based
enterprise:

(A) Creates a new payroll of at least two hundred fifty
thousand dollars ($250,000); and

(B) Pays wages an average hourly wage that are is at least
onehundred seventy-five pereent (175%) one hundred fifty percent (150%) of
the lesser of the state or county average hourly wagey whicheveris—less for
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the county in which the business locates or expands.

(8) (A) The income tax credit or sales and use tax credit that
may be earned by a technology-based enterprise shall-be is based on the lewel
amount of investment as follows:

(1) The income tax credit or sales and use tax
credit will-be is equal to two percent (2%) of the investment for an
investment that is between two hundred fifty thousand dollars ($250,000) and
five hundred thousand dollars ($500,000);

(ii) The income tax credit or sales and use tax
credit will-be is equal to four percent (47) of the investment for that part
of the investment that is over five hundred thousand dollars ($500,000) and
less than one million dollars ($1,000,000);

(iii) The income tax credit or sales and use tax
credit will-be is equal to six percent (6%) of the investment for that part
of the investment that is over one million dollars ($1,000,000) and less than
two million dollars ($2,000,000); and

(iv) The income tax credit or sales and use tax
credit will-be is equal to eight percent (8%) of the investment for that part
of the investment that is over two million dollars ($2,000,000).

(B) The percentage of the investment—used todetermine the
amount of credit earned shall be established is determined based upon the
. . 1 . £ cioni he £4 il 3 .

agreement amount invested, as verified by an audit by the department.

(9) All investments by a technology-based enterprise must shall
be made within four (4) years of the date of the signed approved financial
incentive agreement.

(10) Prior to exeewtion commission approval of £he a financial
incentive agreement, the appreved ecompany business shall elect to receive the

tax credits as either:
(A) A sales and use tax credit; or
(B) An income tax credit.
(11)4A) The income tax credit or sales and use tax credit earned
by a technology-based enterprise may offset income tax liabilities or sales
and use tax liabilities as follows:

43)(A) A technology-based enterprise that pays at
least one hundred seventy-five pereent (175%) one hundred fifty percent
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(150%) of the lesser of the state or county average hourly wagey—whichever—is

tessy for the county in which the business locates or expands may offset up

to fifty percent (50%) of its income tax liability or sales and use tax
liability annually;

434> (B) A technology-based enterprise that pays at
least two—hundred percent(200%) one hundred seventy-five percent (175%) of
the lesser of the state or county average hourly wageywhicheverislessy for

the county in which the business locates or expands may offset up to seventy-

five percent (75%) of its income tax liability or sales and use tax liability
annually; and

43+i)(C) A technology-based enterprise that pays at
least two—hundred twenty-five pereent(225%) two hundred percent (200%) of
the lesser of the state or county average hourly wagey whicheveris—lessy for

the county in which the business locates or expands may offset up to one

hundred percent (100%) of its income tax liability or sales and use tax

liability annually.

(12) After receiving an approved financial incentive agreement

from the commission, the approved company a qualified business shall certify

to the department the eligible project costs and average hourly wages

annually at the end of each tax year for the term of the financial incentive
agreement teo—thedivisien.

(13) Unused income tax credits or sales and use tax credits may

be carried forward for a—period notto—exeeed up to nine (9) years after the

year in which the credit was first earned or until the tax credits are

exhausted, whichever occurs first.

(c)(1)(A) An application for a retention tax credit under this
subsection shall be submitted to the commission.
(B) (i) The application shall be submitted to the
commission before incurring any project costs.
(ii) With the exception of preconstruction costs,

only those costs incurred after the commission’s approval are eligible for
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the tax credit.
(2) The tax credit against the qualified business’s sales and
use tax liability is available only to Arkansas businesses that:

(A) Have been in continuous operation in the state for at
least two (2) years;

(B) Invest a minimum of five million dollars ($5,000,000)
in a project, including land, buildings, and equipment used in the
construction, expansion, or modernization; and

(C) Hold a direct-pay sales and use tax permit from the
division department before submitting an application for bemefits incentives.

(3)(A) If allowed, the credit shall be a percentage of the
eligible project costs.

(B) The amount of the credit shall be five-tenths ef—ene
percent (0.57%) above the state sales and use tax rate in effect at the time a
financial incentive agreement is signed with the commission.

(C) In any one (1) year following the year of the
expenditures, credits taken cannot exceed fifty percent (50%) of the direct
pay sales and use tax liability of the qualified business for taxable
purchases.

(D) Unused credits may be carried forward for a period of
up to five (5) years beyond the year in which the credit was first earned.

(4) (A) Upon determination by the Executive Director of the
Arkansas Economic Development Commission that the project qualifies for
credit under this subsection, the Executive Director of the Arkansas Economic
Development Commission shall certify to the Director of the Department of
Finance and Administration that the project qualifies and shall transmit with
his or her certification the documents or copies of the documents upon which
the certification was based.

(B) The Director of the Department of Finance and
Administration shall provide forms to the qualified business on which to
claim the credit.

(C) At the end of the calendar year in which the
application is made and at the end of each calendar year thereafter until the
project is completed, the qualified business shall certify on the form
provided by the Director of the Department of Finance and Administration the

amount of expenditures on the project during the preceding calendar year.
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(D) TUpon receipt of the form certifying expenditures, the
Director of the Department of Finance and Administration shall determine the
amount due as a credit for the preceding calendar year and issue a memorandum
of credit to the qualified business.

(E) The credit against the qualified business’s sales and
use tax liability shall be a percentage of the eligible project costs equal
to five-tenths ef-ene percent (0.5%) above the state sales and use tax rate
in effect at the time the financial incentive agreement was signed approved
by the commission.

(5) If a business plans to apply for benmnefits incentives under
this subsection and also plans to apply for bemefits incentives under § 15-4-
2705, the financial incentive agreement under § 15-4-2705 must shall be

signed approved within twenty-four (24) menths two (2) years after signing

the financial incentive agreement under this subsection.

(6) A qualified business that enters into a lease for a building
or equipment for a period im—exeess of at least five (5) years may count the
lease payments for the first five (5) years as a qualifying expenditure for
the investment threshold required for this investment incentive.

(7) (A) A gualified business may apply for the retention tax
credit under this subsection through June 30, 2017.

(B) (i) An application for the retention tax credit under
this subsection shall not be accepted on or after July 1, 2017.

(ii) However, projects that qualify for a retention
tax credit based on an application filed through June 30, 2017, shall
continue to earn credits as provided in this section.

(iii) Retention tax credits issued on a project that
qualifies for retention tax credits based on an application filed through
June 30, 2017, shall remain in effect and shall be taken and carried forward
as otherwise provided in this section.

(d)(1)(A) An application for a state and local sales and use tax
refund for a new and or expanding eligible business shall be filed with the
commission contingent upon the approval of an endorsement resolution from the
governing authority of a municipality or county, or both, in whose
jurisdiction the eligible business will be located.

(B) The resolution shall:
(i) Endorse the applieant’s business’s participation
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in this sales and use tax refund program; and
(ii)4a) Specify that the Department—of Finanee and
Administration department is authorized to refund local sales taxes to the

qualified business.

refund To qualify for a refund under this subsection, a qualified business

shall meet the minimum investment thresholds for the tier in which the

qualified business expands or locates, as follows:

(i) For tier 1 counties, the minimum investment

threshold is at least five hundred thousand dollars ($500,000);

(ii) For tier 2 counties, the minimum investment

threshold is at least four hundred thousand dollars ($400,000);

(iii) For tier 3 counties, the minimum investment

threshold is at least three hundred thousand dollars ($300,000); and

(iv) For tier 4 counties, the minimum investment

threshold is at least two hundred thousand dollars ($200,000).

(2)(A) (i) A The Director of the Department of Finance and

Administration shall authorize a sales and use tax refund of state and local

sales and use taxes, excepting the sales and use taxes dedicated to the
Educational Adequacy Fund ereated—in§19-5-1227 and the Conservation Tax
Fund as—authorized by § 19-6-4845 on the purchases of the material used in

the construction of a building or buildings or any addition, modernization,
or improvement thereon for housing any new or expanding qualified business
and machinery and equipment to be located in or in connection with such a

building
Admind Lon.

(ii) The local sales and use tax may be refunded

only from the municipality or county, or both, in which the qualified
business is located.

(B) A refund shall not be authorized for:
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(i) Routine operating expenditures; or
(ii) The purchase of replacements—of replacement
items previously purchased as part of a project under this subsection unless
the items previously purchased are necessary for the implementation or
completion of the project.
(3)(A) Subject to the approval of the commission, a pregram
partieipant qualified business may make changes im to a project by written

amendment to the project plan filed with the commission.

(B) The commission shall not approve an amendment under

subdivision (d)(3)(A) of this section that results in a cost increase of more

than twenty-five percent (257%) of the initial project plan.

(4) All claims for sales and use tax refunds under this
subsection shall be denied unless they are filed with the diwisien department
within three (3) years from the date of the qualified purchase or purchases.

(5)(A) (1) Inorder—+to To be eligible for the benefits incentives
under this subsection, a qualified business shall sign—a job—ereation meet
all payroll creation requirements of its approved financial incentive
agreement under § 15-4-2705 or § 15-4-2707 and-ecomply with the eligibility

. £ the £1 tal 4 . .
(ii) However, a business may apply for benefits

incentives under this subsection if:

(a) The business has an existing financial
incentive agreement approved under this subdivision (d)(5)(A) and the
provisions of subdivision (d)(5)(B) of this section have been met within the
previous ferty-eight (48) menths four (4) years; or

(b) The business has signed a jeb—ereation
financial incentive agreement approved under § 15-4-2705 or § 15-4-2707

within the previous ferty-eight (48) meonths four (4) years.

(B) The financial incentive agreement under § 15-4-2705 or

§ 15-4-2707 shall be signed approved within twenty—four (24)meonths two (2)

years after signing the financial incentive agreement under this subsection

is approved.
(e)(l) A new targeted business shall may be eligible for a refund of

state and local sales and use taxes for qualified expenditures identifiedin
the projeet—plan at the discretion of the Executive Director of the Arkansas

Economic Development Commission if:
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(A) (i) The annual payroll of the targeted business for
Arkansas taxpayers is greater than one hundred thousand dollars ($100,000)

and less than one million dollars ($1,000,000).

(ii) The payroll requirement in subdivision

(e)(1)(A) (i) of this section applies only to the initial eligibility

determination and does not preclude a qualified business from receiving

incentives if, at any time after the financial incentive agreement is

approved, actual payroll does not satisfy the requirements in subdivision

(e)(1)(A) (i) of this section; and

(B) The targeted business shows proof of an equity
investment of at least two hundred fifty thousand dollars ($250,000).
(2) (A) An application for the targeted business state and local

sales and use tax refund program for a new or expanding targeted business

shall be filed with the commission contingent upon the approval of an
endorsement resolution from the governing authority of a municipality or
county, or both, in whose jurisdiction the targeted business will be located.
(B) The resolution shall:

(i) Endorse the applieant’s business’s participation
in this sales and use tax refund program; and

(ii)4a)> Specify that the Departmentof Finanee and
Administration department is authorized to refund local sales and use taxes

to the targeted business.

by  eipali bol

sales—anduse tax refund;, this determination accompanied by the An approved

financial incentive agreement and any other pertinent documentation shall be
forwarded to the Director of the Department of Finance and Administration.

(4)(A) (i) A The Director of the Department of Finance and

Administration shall authorize a sales and use tax refund of state and local

sales and use taxes, excepting the sales and use taxes dedicated to the

Educational Adequacy Fund as—authorized by § 26-57-1002() (L) -A) HEH)(b) and
the Conservation Tax Fund as—autherized by § 19-6-4845 on the purchases of
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the material used in the construction of a building or buildings or any
addition, modernization, or improvement thereon for housing any new or
expanding qualified business and machinery and equipment to be located in or
in connection with such a building shall be autherized by the Directorof the
Department—of Finance and Administration.

(ii) The local sales and use tax may be refunded
only from the municipality or county, or both, in which the qualified
business is located.

(B) A refund shall not be authorized for:
(i) Routine operating expenditures; or
(ii) The purchase of replacement items previously

purchased as part of a project under this subsection unless the items

previously purchased are necessary for the implementation or completion of
the project.

(5)(A) Subject to the approval of the commission, a pregram
partieipant qualified business may make changes im to a project by written

amendment to the project plan filed with the commission.

(B) The commission shall not approve an amendment under

subdivision (e)(5)(A) of this section that results in a cost increase of more

than twenty-five percent (257%) of the initial project plan.

(6) All claims for sales and use tax refunds under this
subsection shall be denied unless they are filed with the diwisiern department
within three (3) years after the date of the qualified purchase or purchases.

(7) 1If a targeted business plans to apply for benefits under
this subsection and also plans to apply for benefits under § 15-4-2709, the
financial incentive agreement under § 15-4-2709 must be signed within twenty-
four (24) months of signing the financial incentive agreement under this
subsection and comply with the eligibility requirements of the financial
incentive agreements.

(8) To be eligible for the incentives under this subsection, a

targeted business shall meet all payroll creation requirements of an approved

financial incentive agreement under § 15-4-2707 or § 15-4-2709 within two (2)

yvears of the date of the approved financial incentive agreement under this

subsection or other subsequent date if approved by the Executive Director of

the Arkansas Economic Development Commission.
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15-4-2707. Economic Development Incentive Fund — Payroll rebate.

(a) There is established on the books of the Treasurer of State, the
Auditor of State, and the Chief Fiscal Officer of the State a fund to be
known as the “Economic Development Incentive Fund” of the Arkansas Economic
Development Commission.

(b) The fund shall consist of revenues designated for this fund by the
Revenue Division—of the Department of Finance and Administration pursuant to
approved financial incentive agreements entered into by the commission with
eligible qualified businesses.

(c) After the Department of Finance and Administration has received
and verified the certification of the payrolls of the eligible qualified

businesses thathave entered into finaneial inecentive agreements—with the
eommission for the payroll rebate authorized by this section, the department

Department of Finance and Administration shall transfer the appropriate

amount of money designated by the financial incentive agreements out of
general revenues into a special account designated as special revenue for the
fund.

(d) (1) The award of this incentive is at the discretion of the
Executive Director of the Arkansas Economic Development Commission and may be

offered for a period of up to ten (10) years.

(2) (A) Benefitsare conditioned uponthe hiring of new full-time

threshold has been-met To receive an incentive under this section, a

qualified business shall meet minimum annual payroll thresholds for new full-

time permanent employees for the county tier in which the project is located,

as follows:

(i) For tier 1 counties, the annual payroll

threshold is at least two million dollars ($2,000,000);

(ii) For tier 2 counties, the annual payroll

threshold is at least one million seven hundred fifty thousand dollars

($1,750,000) ;

(iii) For tier 3 counties, the annual payroll

threshold is at least one million five hundred thousand dollars ($1,500,000);

and

(iv) For tier 4 counties, the annual payroll

28 02/18/2019 10:38:49 AM JLL143



HB1490

threshold is at least one million two hundred fifty thousand dollars

($1,250,000).

(B) Theeligible A qualified business receiwving benefits

approved for an incentive under this subsection must shall certify or

recertify payroll annually £e by filing the appropriate documents with the

department—that the requisite payroll threshold has beenmet Department of

Finance and Administration.

(C) The eligible qualified business reeeiwving benefits

claiming incentives under this subsection must shall claim the rebate payment

on an annual basis by certifying or recertifying payroll figures and meeting

the requisite threshold by filing the appropriate claim forms with the

department Department of Finance and Administration.

(D) Failure to certify or recertify payroll figures and
claim the earned rebate payment annually shall result in:

(i) A ten-percent reduction of the earned rebate if
not claimed within twelve (12) months from the end of the tax year in which
the rebate was earned; ez

(ii) A one hundred-percent forfeiture of the earned
rebate if not claimed within twenty-four (24) months from the end of the tax
year in which the rebate was earned; or

(iii) Termination of the financial incentive

agreement if an initial certification has not been filed with the Department

of Finance and Administration within four (4) years after the date of the

approved financial incentive agreement, unless the date has been extended by

the executive director.

(3) Payments are subject to the following conditions:

(A) For tier 1 counties, the benefit incentive is three
and nine-tenths percent (3.97%) of the annual payroll of new full-time
permanent employees;

(B) For tier 2 counties, the benefit incentive is four and
twenty-five-hundredths percent (4.25%) of the annual payroll of new full-time
permanent employees;

(C) For tier 3 counties, the benefit incentive is four and
five-tenths percent (4.57%) of the annual payroll of new full-time permanent
employees;

(D) For tier 4 counties, the benefit incentive is five
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percent (57%) of the annual payroll of new full-time permanent employees; and
(E) The executive director may authorize benefits an

enhanced incentive to a prospective eligible business of up to five percent

(5%) of the payroll of new full-time permanent employees if the following
conditions exist:

(1) The prospective eligible business is considering
a location in another state;

(ii) The prospective eligible business receives at

least seventy—five percent{(75%) fifty-one percent (51%) of its sales

revenues from out of state; and

(iii) The prospective eligible business is proposing
to pay wages in excess of one hundred percent (100%) of the county average
hourly wage of the county in which it locates.

(4) To qualify for an incentive under this subsection, except

for the enhanced incentive in subdivision (d)(3)(E) of this section, the

average hourly wage paid to employees whose payroll is subject to incentives

shall be at least equal to the greater of the lowest county average hourly

wage as calculated by the commission based on the most recent calendar year

data published by the Department of Workforce Services, or twelve dollars and

fifty cents ($12.50).

(5) A qualified business shall receive an additional incentive

of one percent (1%) of the payroll of new full-time permanent employees if

the average hourly wage paid to employees subject to incentives exceeds the

lesser of one hundred twenty-five percent (1257%) of the county or state

average hourly wage for the county in which the business locates or expands.

(e)(l) Technology-based enterprises, as defined in § 14-164-
203(12), may earn, at the discretion of the executive director, a payroll
rebate equal to five percent (5%) of the payroll for new full-time permanent
employees for a period not to exceed ten (10) years.
(2) Inoeorder—teo To qualify for the payroll rebate:

(A) The average hourly wage of the payroll for new
full-time permanent employees must be at least ene hundred seventy-five
pereent—(175%) one hundred fifty percent (150%) of the lesser of the state or
county average hourly wagey whichever is—lessy for the county in which the

technology-based enterprise locates or expands;

(B) The payroll for new full-time permanent
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employees must exceed two hundred fifty thousand dollars ($250,000); and
(C) The payroll rebate authorized by this subsection
may shall not be used in combination with the income tax credit based on

payroll authorized by § 15-4-2709.

15-4-2708. Research and development tax credits.

(a) A taxpayer who contracts—with-one (1) —or more -Arkansascollegesor

b)(1)(A) Neweligible Eligible businesses that have not previously

been approved for incentives under this subsection and that conduct in-house

research in—a researeh faeility operated by the business—and that qualify

that has been approved for federal research and development tax credits may

qualify, at the discretion of the Executive Director of the Arkansas Economic

Development Commission, for an income tax credit egqual of up to twenty

percent (20%) of the incremental amount spent on in-house research that

exceeds the base year for a period of three (3) yearsand the ineremental
. . 1ified ! 14 e 1 14 (2)
subjeet—to—the limitationsestablished under § 26-51-1103 baseline

established in the preceding year, for a period of five (5) years, subject to

extension at the discretion of the Executive Director of the Arkansas

Economic Development Commission.
(B) E b faeild he 1 .
(0TI e . 1 £s 1 (3) £ o] Lows 1 1 £ 4]
£s 0l 4 . 11 elisibl 14 £ 17 1ifv £ 1

eredit The initial baseline for a qualified business new to the incentives

offered under this subsection is the amount of research conducted in the

state as claimed for federal research and development tax credits during the

most recent year.

(C) Qualified . | devel 15 i t]
hird hall ] i 1 Lewl ] it in the £ .

year Tax credits for the first year shall be calculated based on the

incremental eligible expenditures for research and development at the end of

the first year minus the research and development expenditures as reported by
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the qualified business for research and development tax credits under

subdivision (a)(1l)(B) of this section.
(D) GQualified 1 1 g 1 14 . 1
e 1 hall 1 1 1 Lewl 1 T 1 R

year Tax credits for succeeding years shall be calculated as the difference

between the current year’s research conducted in the state and the previous

year’s research conducted in the state.

(D) Qualified 1 1 g 1 14 . 1
¢ 1 hall } . 1 Lewul 1 1ie 4 he £ift]
Fear

43)(2) The income tax credit may be used to offset up to ome
hundred percent (100%) of am—eligible a qualified business’s annual income
tax liability.

£4)(3) Unused tax credits may be carried forward for a—peried
not—to—exeeed up to nine (9) years after the year in which the credit was

first earned or until the tax credits are exhausted, whichever occurs first.

£5)(4) A qualified business claiming tax credits earned under

this subsection may shall not receive the credit granted by § 26-51-1102(b)
for the same expenditures.

£6)A)(5)(A) The term of the financial incentive agreement for
in-house research authorized by this subsection shall-be is for a period not

to exceed five (5) years.
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(B) The financial incentive agreement may be renewed for a

period-nottoexceedfive (5) years additional five-year periods upon the

submittal to and approval of the Executive Director of the Arkansas Economic

Development Commission of a new application and project plan for bemefits

incentives under this subsection.
(C) The qualified business claiming a tax credit under

this subsection shall certify annually to the ceommission Arkansas Economic

Development Commission the amount expended on in-house research.

{1 (b)(l) Targeted businesses may qualify for an income tax credit
equal to thirty-three percent (337%) of the amount spent on in-house research
per year for the first five (5) tax years following the targeted business’s
signing a financial incentive agreement with the commissiony—subjeet—to—the
Himitations established under § 15-4-2709(H (2.

(2) The credits earned by targeted businesses may be sold as
authorized in § 15-4-2709.
- (c)(l) An Arkansas taxpayer may gqualtify for be offered, at the

discretion of the Executive Director of the Arkansas Economic Development

Commission, an income tax credit equal to thirty-three percent (33%) of the
amount spent on the research for the first five (5) tax years following the
business’s signing a financial incentive agreement with the commission,
subject to the limitations established under § 26-51-1103 if the taxpayer
invests in:

(A) In-house research in a strategic research area; or

(B) Projects under the research and development programs
of the Division of Science and Technology of the Arkansas Economic
Development Commission when the projects directly involve an Arkansas
business and are approved by the Executive Director of the Arkansas Economic
Development Commission with the advice of the Board of Directors of the
Division of Science and Technology of the Arkansas Economic Development
Commission under rules promulgated by the diwisien commission for those
programs.

(2) However, the maximum tax credit for a qualified business
engaged in a research area of strategic value or involved in research and
development programs sponsored by the division shall not exceed fifty
thousand dollars ($50,000) per year.

(3) A qualified business claiming tax credits earned under this
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subsection shall beprohibited from reeeiwving not receive the credit granted
by § 26-51-1102(b) for the same expenditures.

(4)(A) A qualified business claiming tax credits earned under
this subsection may offset up to one hundred percent (100%) of the business’s
Arkansas income tax liability in—any ene (1) —year annually.

(B) Any unused income tax credits may be carried forward
for up to nine (9) years after the year in which the credit was first earned
or until exhausted, whichever ewent occurs first.

{e)(d) To claim the credit granted under subsections {b)}—d) (a)-(c)
of this section, the taxpayer shall file with his or her return, as an
attachment to the form prescribed by the Director of the Department of

Finance and Administration, copies of documentation to show that the

ifon commission
has approved the research expenditure as a part of a qualified in-house
research program or under the research and development programs of the

division.

15-4-2709. Targeted business special incentive.
(a) A special incentive based on the payroll of the new targeted
businesses in the state is—established may be offered, at the discretion of

the Executive Director of the Arkansas Economic Development Commission, to:

(1) Encourage the development of jobs that pay significantly
more than the eeunty average hourly wage in the county in which the targeted
business locates or the state average hourly wage if the state average hourly
wage is less than the county average hourly wage; and

(2) Provide an incentive to assist with the start-up of
businesses targeted for growth.

(b) Inoerder—te To qualify for the special incentive provided by
subsection (c) of this section, a mew business shall:

(1) Be identified by the Arkansas Economic Development
Commission as being one of those business sectors targeted for growth under §
15-4-2703;

(2)(A) Have an annual payroll of the business for Arkansas
taxpayers of not less than one hundred thousand dollars ($100,000) or more
than one million dollars ($1,000,000).

(B) The payroll requirement under subdivision (b)(2)(A) of
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this section applies only to the initial eligibility determination and does

not preclude qualified businesses from receiving incentives if, at any time

after the financial incentive agreement has been approved, actual payroll

does not satisfy the requirements in subdivision (b)(2)(A) of this section;

(3) Show proof of an equity investment of two hundred fifty
thousand dollars ($250,000) or more; and

(4) Pay average hourly wages in excess of the lesser of one

hundred fifty percent (150%) of the county or state average hourly wagesy

whichever—dis less for the county in which the targeted business locates or

expands.

(c)(l) A new targeted business may earn an income tax credit equal to
ten percent (107%) of its annual payroll, with the maximum payroll credit not
to exceed one hundred thousand dollars ($100,000) in any year during the term
of the financial incentive agreement.

(2) (A) The term of the financial incentive agreement shall be
established by the Executive Director of the Arkansas Economic Development
Commission for a period not to exceed five (5) years.

(B) The term of the financial incentive agreement for new
targeted businesses earning a tax credit under this subsection er—under§ 15—
4-2708¢e) shall begin on January 1 of the year following the year in which

the financial incentive agreement was signred approved.

(C) The executive director may allow a qualified targeted
business to sell any income tax credits earned through one (1) or more
incentives authorized by this subchapter.

(d)(l) Inorderto To sell income tax credits earned through
incentives authorized by this subchapter, the mew targeted business must
shall apply to the commission and furnish information necessary to facilitate
the sale of income tax credits.

(2) (A) Any unused tax credits may be carried forward for up to
nine (9) years after the year in which the credit was first earned or until
exhausted, whichever occurs first.

(B) The ultimate reeipient—of the Taxpayers purchasing tax

credits under this subsection shall be subject to the same carry-forward

provisions as the targeted business that earned the credits.
(C) The purchase of the tax credits will does not

establish a new carry-forward period for the ultimate recipient.
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(e) A targeted business claiming or selling tax credits earned under

this section or § 15-4-2708 shall be prohibited from reeceiving not receive
the credit granted by § 26-51-1102(b) for the same expenditures.

15-4-2710. Powers and duties of the Arkansas Economic Development
Commission.

The Arkansas Economic Development Commission shall administer this
subchapter and in addition to powers and duties mentioned in other laws may:

(1) Promulgate rules andregulatiens in accordance with the
Arkansas Administrative Procedure Act, § 25-15-201 et seq., necessary to
carry out the provisions of this subchapter;

(2) Provide the Department of Finance and Administration with a
copy of each financial incentive agreement entered into by the commission
with each gqualifying qualified business;

(3) Assist the governing authority in obtaining assistance from
any other agency of state government, including assistance to new businesses
and industries;

(4) Assist any employer or prospective employer with a
qualifying project in obtaining the benefits of any incentive or inducement
program authorized by state law;

(5) Act as a liaison between other state agencies and businesses
and industries to ensure that both the spirit and intent of this subchapter
are met;

(6) Make disbursements from the Economic Development Incentive

Fund to qualified businesses as authorized in § 15-4-2707; and

36 02/18/2019 10:38:49 AM JLL143



HB1490

(7) Negotiate proposals on behalf of the state with prospective
businesses that are considering locating new facilities or expanding existing
facilities that would seek the benefits incentives of §15-4-2706(b) § 15-4—
2706(e)+ 8§ 15-4-2707 & 15-4-2708(ec)5sor § 15-4-2709 the discretionary

programs under this subchapter.

15-4-2711. Administrationm.

(a) A person claiming credit under the preovisiens—eof § 15-4-2706(c) is
a “taxpayer” within the meaning of § 26-18-104(16) and shall-be is subject to
all applicable provisions of that section.

(b) Administration of the previsiens—ef § 15-4-2706(c) shall be under
the Arkansas Tax Procedure Act, § 26-18-101 et seq.

(c)(l) All claims for sales and use tax refunds under § 15-4-2706(d)
and (e) shall be filed annually with the Rewvenue Biwvisionof the Department
of Finance and Administration within three (3) years from the date of the
qualified purchase or purchases.

(2) Claims filed after three (3) years from the date of the
qualified purchase or purchases shall be disallewed denied.

(d) (1) The time limitation for § 15-4-2706(d) and (e) for filing
claims shall be tolled if:

(A) A program partieipant qualified business fails to pay

sales tax on an item that was taxable; and

(B) The applicable tax is subsequently assessed as a
result of an audit by the diwisien department.

(2) All claims for sales and use tax refunds relating to an
audited purchase shall-be are entitled to a refund of interest paid on the
amount of tax assessed on the audited purchase if a refund is approved for
the purchase.

(e) A qualified business must shall reach the investment thresholds
under § 15-4-2706 within four (4) years from the date of the signed approved
financial incentive agreement.

(f)(l) All claims for payroll rebate payments under § 15-4-2707 shall
be certified to the Department—of Finance and Administratien department and
shall be recertified annually thereafter during the term of the financial
incentive agreement.

(2) Failure to annually certify or recertify payroll figures and
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claim the rebate payment shall result in:
(A) A ten percent (10%) reduction of the earned rebate if
not claimed within twelwe (12)menths one (l) year from the end of the tax

year in which the rebate was earned; or

(B) A one hundred percent (100%) forfeiture of the earned

rebate if not claimed within twenty—foeur (24) months two (2) years from the

end of the tax year in which the rebate was earned; or

(C) Termination of the financial incentive agreement if an

initial certification has not been filed with the department within four (4)

years after the date of the approved financial incentive agreement, unless

the date has been extended by the Executive Director of the Arkansas Economic

Development Commission.

(g) (1) If the annual payroll of the business applying for benefits
incentives under this subchapter is not met within twenty—four (24) months

two (2) years after signing the financial incentive agreement, the business

may request in writing an extension of time to reach the required payroll
threshold.

(2) (A) 1If the Executive Director of the Arkansas Economic
Development Commission and the Director of the Department of Finance and
Administration find that the approwved qualified business has presented
compelling reasons for an extension of time, the Executive Director of the
Arkansas Economic Development Commission may grant an extension of time not

to exceed forty-eight (48) months four (4) years from the effective date of

the financial incentive agreement.

(B) However, the extension on projects applying for
benefits incentives under § 15-4-2705 is limited to a twenty—four-menth two-
year extension.

(3)(A) 1If a qualified business fails to reach the annual payroll
threshold befere the expiration of the twenty-four (24) months or the time
period-established by a subsequent extension of time required under the

approved financial incentive agreement, the qualified business will-be is

liable for the repayment of all bemefits incentives previously received by

the qualified business that were conditioned on the approved financial

incentive agreement for which the payroll threshold has not been met.
(B) After a businesshas failed If a qualified business
fails to reach the annual payroll threshold in—atimely manner required under
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an approved financial incentive agreement, the Department of Finance and

Administration shall-hawve has two (2) years to collect bernefits incentives

previously received by the qualified business or file a lawsuit to enforce
the repayment provisions.

(h)(l) If a qualified business fails to reach the investment threshold
before the expiration of the four-year time limit, the qualified business
will be is liable for the repayment of all benefits incentives previously

received by the qualified business that were conditioned on the approved

financial incentive agreement for which the investment threshold was not met.
(2) After a business—hasfailed If a qualified business fails to
reach the investment threshold of this subchapter im—atimely manner under an

approved financial incentive agreement, the Department—of Finance and
Administration shall have department has two (2) years to collect benefits

incentives previously received by the qualified business that were

conditioned on the approved financial incentive agreement for which the

investment threshold has not been met or file a lawsuit to enforce the

repayment provisions.

(1) (1) If the annual payroll of a qualified business receiving
benefits incentives under this subchapter falls below the payroll threshold
for qualification in a year subsequent to the eme year in which it initially
qualified for the incentive, the bemefits incentives outlined in the
financial incentive agreement will shall be terminated unless the business
files a written application for an extension of benefitswith incentives
explaining why the payroll has fallen below the level required for

qualification has been filed with and approved by the Arkansas Economie

regquiredfor qualifieation commission.

(2) The Executive Director of the Arkansas Economic Development

Commission and the Director of the Department of Finance and Administration
may approve the request for extension of time, not to exceed twenty-—four (24)
months two (2) years, for the qualified business to bring the payroll back up

to the requisite threshold amount and may approve the continuation of
benefits incentives during the period the extension is granted.

(3) (A) If a qualified business fails to reach the payroll
threshold before the expiration of the twenty—four (24) meonths two (2) years

or the time period established by a subsequent extension of time, the
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qualified business shall-be is liable for the repayment of all benefits
incentives previously received by the qualified business that were

conditioned on the approved financial incentive agreement for which the

payroll threshold has not been met.

(B) After a businesshas failed If a qualified business
fails to reach the payroll threshold in—atimely manner required under an
approved financial incentive agreement, the Department of Finance and

Administration shall-hawve has two (2) years to collect bernefits incentives

previously received by the qualified business or file a lawsuit to enforce
the repayment provisions.

(j)(1) If a qualified business fails to reach the average hourly wage
reguirement threshold for benefits incentives under this subchapter within
twenty—four (24) months of the effeetive date of the as specified in an
approved financial incentive agreement, the qualified business will-be is

liable for the repayment of all bemefits incentives previously received by

the qualified business for which the average hourly wage threshold has not

been met.

(2) After a businesshas failed If a qualified business fails to
meet the hourly wage regquirements threshold, the Department of Finance and
Administration shall-hawve has two (2) years to collect berefits incentives

previously received by the qualified business that were conditioned on the

approved financial incentive agreement for which the average hourly wage

threshold has not been met or file a lawsuit to enforce the repayment

provisions.

(k) (1) If a busi £ai1 1 i1 busi .

) Eligible businesses whose qualification depends on receiving

either fifty-one percent (51%) or seventy-five percent (75%) of their sales

revenue from out-of-state customers shall meet this requirement within three
(3) years from the approval date of their financial incentive agreement.

(2)(A) If the requirement under subdivision (k) (l) of this
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section is not met within three (3) years of the signed approved financial
incentive agreement, the qualified business may request in writing an
extension of time to reach the required sales threshold.
(B) If the Executive Director of the Arkansas Economic

Development Commission finds that the qualified business has presented
compelling reasons for an extension of time, the Executive Director of the
Arkansas Economic Development Commission may grant an extension of time not
to exceed twenty-four (24) months an additional two (2) years.

) (1)(l) If a qualified business fails to timely meet the out-of-

state revenue requirements of this subchapter under the specified deadlines

in the approved financial incentives agreement, the qualified business will

be is liable for the repayment of all bemnefits incentives previously received

by the qualified business that were conditioned on the approved financial

incentive agreement for which the sales threshold has not been met.

(2) After a businesshas failed If a qualified business fails to

meet the out-of-state revenue requirements, the Department of Finance and
Administration shall-hawve has two (2) years to collect berefits incentives

previously received by the qualified business that were conditioned on the

approved financial incentive agreement for which the sales threshold has not

been met or file a lawsuit to enforce the repayment provisions.

- (m)(l) If a qualified business fails to notify the Department of
Finance and Administration that the annual payroll of the qualified business
has fallen below the payroll threshold for qualification for and retention of
any incentive authorized by this subchapter, the qualified business will-be

is liable for the repayment of all bemefits incentives that were paid to the

qualified business and that were conditioned on the approved financial

incentive agreement for which the payroll threshold has not been met after it

no longer qualified for the bemefits incentives.
(2) After a business—has failed If a qualified business fails to

notify the Department of Finance and Administration that the qualified
business has fallen below the payroll threshold, the Department of Finance
and Administration shall-hawve has two (2) years to collect benefits
incentives previously received by the qualified business that were

conditioned on the approved financial incentive agreement for which the

payroll threshold has not been met or file a lawsuit to enforce the repayment

provisions.
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(3) Interest shall also be due at the rate of ten percent (10%)
per annum.

{1 (n)(l) For a qualified business taking advantage of one (1) or
more of the investment incentives offered in § 15-4-2706, if the project
costs exceed the initial project cost estimate included in the approved
financial incentive agreement, the qualified business shall submit an amended
project plan to include updated cost figures as soon as the cost overrun is
recognized.

(2) (A) An amendment that exceeds twenty-five percent (25%) of
the original financial incentive agreement estimate will shall not be
eonsidered approved and shall be submitted as a new project.

(B) An amendment shall not change the start date of the
original project.

) (o) (1) The Department of Finance and Administration may obtain
whatever information is necessary from a partieipating qualified business and
from the Department of Workforce Services to verify that a qualified business
that has entered into finaneial incentive apreements with the Arkansas
Economie Development Commission is complying with the terms of the financial

incentive agreements and reporting accurate information concerning
investments, payrolls, wages, and out-of-state revenues to the Department of
Finance and Administration.

(2) The Department of Finance and Administration shall provide

the information obtained under subdivision (o) (1) of this section to the

Executive Director of the Arkansas Economic Development Commission upon

request by the Executive Director of the Arkansas Economic Development

Commission.
4a>(p) The Department of Finance and Administration may file a lawsuit
in the Pulaski County Circuit Court or the circuit court in any county where

a program partieipant qualified business is located to enforce the repayment

provisions of this subchapter.
= (q)(l) If a qualified business fails to satisfy or maintain any
other requirement or threshold of this subchapter, the qualified business
will-be is liable for the repayment of all bemefits incentives that were paid
to the qualified business after it no longer qualified.
(2) After a businesshas failed If a qualified business fails to

comply with the requirements or thresholds of this subchapter, the Department
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of Finance and Administration shall-have has two (2) years to collect
benefits incentives previously received by the qualified business for

noncompliant financial incentive agreements or file a lawsuit to enforce the

repayment provisions.
4s)(r) If a repayment is required as a result of not complying with
the requirements or thresholds of this subchapter, interest shall be due at

the rate of ten percent (107%) per annum.

15-4-2712. Restrictions.
(a) Except as provided in subsection (b) of this section, the
incentives established by this subchapter may be combined.
(b)(l) The investment tax credit authorized in § 15-4-2706(c) may
shall not be combined with the sales and use tax refund authorized in § 15-4-
2706(d) for the same project.
(2) The iol . 14 horized in § 15-4-2709, ¢l
1 . fund horized in § 15-4-2706(e) e 1 .
development—taxereditauthorized in § 15-4-2708(e) The following incentives

for targeted businesses may be combined with each other for the same project

as long as multiple incentives are not claimed for the same expenditures but

may shall not be combined with any other incentives authorized in this
subchapter during the period in which the qualified business gqualifiesfor
benefits—under §15-4-2709 receives incentives under this subchapter:

(A) The investment tax credit authorized under § 15-4-

2706(b) (7) may be combined with:

(i) The research and development income tax credits

authorized under § 15-4-2708(b); and

(ii) Either the:

(a) Payroll rebate program authorized under §

15-4-2707(e); or

(b) Payroll tax credit program authorized

under § 15-4-2709;

(B) The sales and use tax refund authorized under § 15-4-

2706 (e) may be combined with:

(i) The research and development income tax credits

authorized under § 15-4-2708(b); and

(ii) Either the:
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(a) Payroll rebate program authorized under §

15-4-2707(e); or

(b) Payroll tax credit program authorized

under § 15-4-2709;

(C) The payroll rebate program authorized under § 15-4-

2707 (e) may be combined with:

(i) The research and development income tax credits

authorized under § 15-4-2708(b); and

(ii) Either the:

(a) Investment tax credit program authorized

under § 15-4-2706(b)(7); or

(b) Sales and use tax refund program

authorized under § 15-4-2706(e);

(D) The payroll income tax credit authorized under § 15-4-

2709 may be combined with:

(i) The research and development income tax credits

authorized under § 15-4-2708(b); and

(ii) Either the:

(a) Investment tax credit authorized under §

15-4-2706(b) (7); or

(b) Sales and use tax refund program

authorized under § 15-4-2706(e); and

(E) The research and development income tax credits

authorized under § 15-4-2708(b) may be combined with:

(i) Either the:

(a) Payroll rebate program authorized under §

15-4-2707(e); or

(b) Payroll tax credit program authorized

under § 15-4-2709; and

(ii) Either the:

(a) Investment tax credit program authorized

under § 15-4-2706(b)(7); or

(b) Sales and use tax refund program
authorized under § 15-4-2706(e).

(3) The job—ereation investment tax credit authorized in §315-4—
2705-—may § 15-4-2706(b) shall not be combined with the inwvestment sales and
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use tax credit authorized in §15-4-2706(b) § 15-4-2706(e) for the same
project.

(4) The job creation tax credit authorized in § 15-4-2705 may
shall not be combined with the payroll rebate program authorized in § 15-4-
2707.

(5) The investment tax credit authorized in § 15-4-2706(b) may
shall not be combined with the sales and use tax refund authorized in § 15-4-
2706(d) for the same project.

(6) The investment tax credit authorized under § 15-4-2706(b)

shall not be combined with the sales and use tax credit authorized under §

15-4-2706(c) for the same project.

(c) The following are discretionary incentives and are not available

unless offered by the Arkansas Economic Development Commission:

(1) The payroll rebate program authorized in § 15-4-2707;

(2) The job creation tax credit authorized in § 15-4-2709;

(3) The investment tax credit authorized in § 15-4-2706(b);

(4) The sales and use tax refund authorized in § 15-4-2706(e);
and

(5) The research and development tax eredit credits authorized
in §15-4-2708(e) § 15-4-2708(a)-(c).

SECTION 2. Arkansas Code § 15-4-2714 is repealed.

by Elisible busd s £y ol . el
] s e Mareh 3. 2003 chall . 1o the l fire £ hiel

45 02/18/2019 10:38:49 AM JLL143



HB1490

APPROVED: 3/6/19
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