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Arkansas Claims Commission

BEFORE THE ARKANSAS STATE CLAIMS COMMISSION MAY 1 2013
DAVID WILLIAMS (ADC #078730) cLanBGSFVED
V. NO. 13-0747-CC
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT
ANSWER -

COMES NOW the Respondent, Arkansas Department of Correction, and for its Answer,
states and alleges as follows:

1. Respondent denies liability in this claim and asserts it will hold the Claimant to strict
proof on each allegation unless admitted by Respondent. Respondent reserves the
right to plead further upon completion of the investigation by internal affairs and
requests the matter be held in abeyance until the investigation is complete.

2. The applicable account information required by the Commission is:
a. Agency number: 0480 b. Cost Center: HCAO0100
c. Internal Order: 340301 d. Fund Center: 509

WHEREFORE, for the reasons cited above the Respondent prays that the claim be
dismissed with prejudice and that Claimant take nothing, or in the alternative that the matter be
held in abeyance until completion of the investigation by internal affairs.

Respectfully submitted,
Department of Correction Office of Counsel

-~

-

LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor

Post Office Box 8707

Pine Bluff, AR 71611

(870)267-6844 Office

(870)267-6373 Facsimile

CERTIFCIATE OF SERVICE
I certify that a copy of this pleading has been served this _/~_ day of % :
2013, on the Claimant by placing a copy of the same in the U. S. Mail, regular postagé-to:
DAVID WILLIAMS (ADC #078730)
CUMMINS UNIT

P.O. Box 500
GRADY, AR 71644-0500 ] i, y

LISA MILLS WILKINS Ark. Bar #87190
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CLAIMS COMMISSIO
MAY 31 2013
BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
RECEIVED
DAVID WILLIAMS (ADC #078730) CLAIMANT
V. NO. 13-0747-CC
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Department of Correction, and for its Motion

to Dismiss, states as follows:

I

W

Claimant alleges negligence, failure to follow policy, mental anguish, personal injury, and
pain and suffering. He seeks $125,000.00. '

Claimant has failed to state a claim upon which relief can be granted under ARCP 12(b)(6)
and his claim should be dismissed.

Claimant alleges that he has been denied treatment for Hepatitis C (“HCV™) although Dr. Iko
and Dr. Samad have authorized it. That the ADC is has prevented this treatment and is liable
for this denial of treatment and it has caused a worsening of his HCV.

If Claimant has any claim for damages it is against Corizon, Inc, not the ADC. Claimant
fails to state any action that Respondents took which prevented him from having the medical
follow-up. An official who was not involved in treatment decisions made by the unit’s
medical staff and who lacks medical expertise cannot be held liable for the medical staff’s
diagnostic decisions. Keeper v. King, 130 F.3d 1309, 1314 (8® Cir. 1997). If a claim of
deliberate indifference to medical needs is to succeed, it must be brought against the
individuals directly responsible for the inmate’s medical care. Keeper v. King, 130 F.3d
1309, 1314 (8™ Cir. 1997) (citing Kulow v. Nix, 28 F.3d 855, 858 (8" Cir. 1994)).

. Respondents are not involved in treatment decisions made by the unit’s medical staff. All

medical appointments are made by the medical staff. If any claim for medical indifference is
to succeed, it must be brought against the individual directly responsible for the inmate’s
medical care. Kulow v. Nix, 28 F.3d 855, 859 (8th Cir. 1994).

In addition, a general responsibility for supervising the operations of a prison is insufficient
to establish the personal involvement required to support liability. Keeper v. King, 130 F.3d
1309, 1314 (8th Cir. 1997). Accordingly, a prison official who was not involved in treatment
decisions made by the medical unit’s staff and who lacked medical expertise cannot be liable
for the medical staff’s diagnostic decisions.

. An official who was not involved in treatment decisions made by the unit’s medical staff and

who lacks medical expertise cannot be held liable for the medical staff’s diagnostic decisions.
Keeper v. King, 130 F.3d 1309, 1314 (8" Cir. 1997). If a claim of deliberate indifference to
medical needs is to succeed, it must be brought against the individuals directly responsible
for the inmate’s medical care. Keeger v. King, 130 F.3d 1309, 1314 (8™ Cir. 1997) (citing
Kulow v. Nix, 28 F.3d 855, 858 (8" Cir. 1994)).



8. Claimant fails to state upon what theory the Respondent is liable. He simply states if the ADC
is required to provide adequate medical care and he (by his own conclusion) did not get
adequate medical care, then the ADC is liable, not the medical provider. Upon what legal
principle is Claimant relying? It is impossible for the Respondent to defend the claim when
Claimant has failed to state what legal principle has been violated. Once again, Claimant has
failed to state a claim against the Respondent.

9. Respondent has failed to state any claim against the ADC for negligence. Respondent states
again, that any claim for inadequate medical care is a federal violation under the 8"
amendment and must be brought against the individuals directly responsible for the inmate’s
medical care. Keeper v. King, 130 F.3d 1309, 1314 (8" Cir. 1997) (citing Kulow v. Nix, 28
F.3d 855, 858 (8™ Cir. 1994)). Based on the foregoing statements, has failed to state a claim
upon which relief can be granted herein under ARCP Rule 12(b)(6) and 12(b)(1).

10. On page 11 of his Complaint, Claimant alleges that Dr. Iko stated on January 16, 2012, that
Claimant required certain treatment after biopsy and Dr. Samad stated on March 6, 2012, that
Claimant did not require a biopsy. Such differing medical opinions is more proof that review
by Corizon providers is warranted to determine what level of care is necessary. Obviously
there is no set standard of medical care in the community or the providers who have seen
Claimant would not have differing opinions. In either case, ADC does not interfere in these
decisions. It is not a medical provider.

11. As evidenced by Claimant’s numerous medical attachments in his Exhibit 19, he has been
seen on multiple occasions by Dr. Iko and Dr. Samad and various sick call visits have been
placed. Claimant has been provided outside medical testing, and follow-up care on a
continual basis. All of this evidence provided by the Claimant is proof that Respondent has
met its obligation to provide reasonable access to timely medical care and treatment.

4. Claimant has misstated Dr. Samad’s recommendations for treatment. On March 1, 2013,
Claimant was seen for by Dr. Samad as he states. Dr. Samad’s recommendation was that
HCYV treatment follow “Corizon guidelines for 2012 to be determined by CMS.” His
assessment does not meet the guidelines and he does not qualify for the next level of
treatment provided by Corizon. Claimant is being re-evaluated at regular intervals and his
condition is being monitored in the chronic care clinic.

5. Claimant alleges that his tramadol was reduced and Respondent has not increased it back to
100 mg 3x a day. Tramadol was not prescribed for HCV, but was prescribed for his knee and
back pain. Respondent does not make medical decisions as to the dosage of medications.
Corizon makes the decisions regarding proper dosage. Claimant has made numerous
requests of the medical staff to have his Tramadol continued or increased over time.

6. Claimant alleges that he is being denied the ‘95% cure rate treatment.’ A prisoner’s
disagreement with the defendant’s medical judgment concerning the proper medications and
medical aids for his esophageal reflux did not evidence deliberate indifference. Hall v.
Tyszkiewicz, 28 Fed. Appx. 493 (6™ Cir. 2002). The Eighth Circuit has made clear that
“prisoners do not have a constitutional right to any particular type of treatment.” Long v. Nix,
86 F.3d 761, 765 (8™ Cir 1996).




7. For the reasons stated above, Respondent moves that the commission dismiss this claim. A
motion to dismiss is proper when there are no facts upon which relief can be granted. ARCP

12(B)(6).

WHEREFORE, the Respondent prays that the claim be dismissed and for all other just
and proper relief.

Respectfully submitted,
Department of Correction Office of Counsel

LISA MILLS WILKINS Ark. Bar #87190
Attorney Supervisor

Post Office Box 8707

Pine Bluff, AR 71611

(870)267-6844 Office

(870)267-6373 Facsimile

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this a& day of %% .
2013, on the Claimant by placing a copy of the same in the U. S. Mail, regular posfage to:

DAVID WILLIAMS (ADC #078730)
VARNER UNIT
P. 0. BOX 600

GRADY, AR 71644-0600 .
éléA MILLS WILKIN S Ark. Bar #87190
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STA+< CLAIMS COMMISSION b-<oCKET

OPINION
125,000.00 13-0747-CC
Amount of Clalm $ Claim No.
Attorneys
David Williams, §730 Claimant Pro se Claimant
vs.
Department of Correction Lisa Wilkins, Attorney
Respondent - Respondent
State of Arkansas
April 25, 2013 Personal Injury, Pain & Suffering
Date Filed Type of Claim Tojury

FINDING OF FACTS

'i:he Clmm’s Commission hereby unammously grants the Respondent’s “Motion to
Dismiss™ Dismiss” for reasops ‘get forth in paragraphs 1, 3- 8 and 10-14 (parggraphs 12-15
were miss-numbered) Therefore, this claim is hereby unanimously déried and dismissed.

IT IS SO ORDERED.

{8ees Back of Opinion Form)

CONCL.USION

The Claims Commission hereby unanimously grants the Respondent’s “Motion to
Dismiss” Dismiss” for reasons set forth in p phs 1, 3-8 and 10-14 (paragraphs 12-15 .
were miss-numbered) Therefore, this claim i is hereby unanimously denied and dismissed.

June 14, 2013

June 14, 2013 ﬁﬁé:ﬁsmg— —
y sz/

Commlulonor

Date of Hearing

Date of Disposition

vl

COmmlnIonor
**Appeal of any fipal Claims Commission dociaion is only to the A:k 1988 General Aaaembly as provided by Act #33

Af 1007 and a8 Fannd Jo 2l aaa AL
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