
i)EPARi’NINT OF ENVIRONMKNTAL QUALITY EX11 I B IT I)
SUBJECT: Regulation No. 12: Storage lanks

IWSCRIPTION: [he proposed revisions are designed to make Regulation No, 12comply with state and federal legislation affecting the state’s RST program, specifically\ct 264 of 2007. Act 282 of 2009. and the Federal Fnergy Policy Act of 2005.

1 he proposed revisions are:

• (‘hanges to (‘hapters I and 3 to repeal the current requirement for an annualstorage tank self-inspection audit to conform to statutor language in Act 282 of2009.
• (Thanges to Chapter 3 to clarify the language for eligibility of certain regulatedstorage tanks ft)r reimbursement from the Arkansas Petroleum Storage Tank l’rustFund (Trust Fund) tbr remedial actions resulting from tank releases affecting theenvironment.
• (‘hanges to Chapter 3 to establish a timeframe fur requesting review by theArkansas Petroleum Storage Tank Advisory Committee involving ADEQdeterminations on Trust Fund reimbursement eligibility or costs.
• Changes to Chapter 3 to establish a timeframe fur submittal of final costs br trustfund reimbursement after completion of corrective actions involving a releaseIrom an eligible storage tank.
• (Thanges to Chapter 7 to define and implement operator training requirements ofAct 264 of 2007 and the Federal Energy Policy Act of 2005.

PUBLIC COMMENT: A public hearing was held on August 31. 2009. The publiccomment period expired on September 15, 2009. Public comments were as Ibliows:

Ms. Ann limes, Arkansas Oil Marketers Association

Comment 1 12.302(E) It is not prudent to have a request for review tiled with theAdvisory Committee Chairman since the Chairman is only present at the agency duringAdvisory (‘ommittee meetings. Instead, the Regulated Storage Tank Division Chiefshould receive such requests for review.

Response I — AI)EQ agrees with this comment and a change to that effect will be madeto 12.302(E).

Comment 2— 12.302(E) Add the Ibliowing to this section: “Any person requestingAdvisory Committee review of a Department determination shall have their request forreview placed on the agenda for the next Advisory Committee meeting which followsreceipt of the request.”

Response 2 The suggested change would conceivably require ADEQ to place a requestfOr review on a meeting agenda even if the request was just received the morning of themeeting, Advisory Committee meeting agendas are set one week prior to each meetingto allow staff adequate time to prepare and mail the committee members’ meeting



packages. /\I)FQ’s I ezal Division must also research and evaluate any request fur

review prior to its being placed on an agenda. l’he suggested language would. again, not

all fur this. [he regulation will not he changed as a result of this comment.

Comment 3 We suggest the following verbiage he placed in Regulation No. 12:

[rust fund coverage fur a release can he transferred from an owner or operator to

another owner or operator if the transferor executes documents satisfactory to the

l)epartrnent requiring the [ransIi.ror to accept responsibility for addressing the

occurrence.

Response 3 [his comment concerns an area of the regulation not addressed by the

proposed rulemaking. The basis for the comment as outlined by the commenter is to

enhance the marketahilitv” of storage tank lhcilities. A1)lQ’s statutory and regulatory

authority with regard to the trust fund is to administer it for the two-told purpose

established in 1989 by the Arkansas General Assembly: l)Io provide a financial

assurance mechanism for underground storage tank owners to utilize in order to comply

4ith their lI.dera1 financial assurance requirements: 2) to provide reimbursement to

eligible tank owners fur the costs of cleaning up environmental contamination and paying

third-party claims resulting from leaks from petroleum storage tanks. The

“marketability” or non-marketability of a storage tank facility concerns a private business

transaction between buyer and seller. ADFQ, as the state’s environmental regulatory

agency, should not he in the position of brokering private property transactions using

access to a public trust fund as leverage.

1 he comment proposes to add language to Regulation No. 1 2 that is not based on existing

statutory authority or provision. Iherefore, no change will he made based on this

comment.

Comment 4 Add verbiage to Regulation No. 12 that requires the Department to notify

the owner or operator whenever a release is eligible fur trust fund reimbursement.

Response 4 l’his comment concerns an area of the regulation not addressed by the

proposed rulemaking. The commenter is seeking to require ADIZQ to react to each

reported storage tank release with an automatic determination of trust fund eligibility for

the owner. [his is not practical (or even possible in most cases) for several reasons.

First, a release is usually reported as “suspected”. Until a suspected release has been

confirmed under the provisions of 40 (‘FR 280, Subpart H. trust fund eligibility cannot be

determined. Confirmation or denial of a suspected release may take an indefinite period

of time to achieve. Second, participation in the trust fund is voluntary - not mandatory.

It is the tank owner’s responsibility to seek trust fund eligibility if he/she wishes to access

the trust fund fur assistance with the costs of cleanup. Third, a tank owner should know

whether or not he/she has met the requirements for trust fund eligibility at the time of a

release, [[he eligibility requirements are: I) at the time of the release, the owner had the

tank(s) registered with ADFQ; 2) at the time of the release, the owner had paid the

storage tank fees required; 3) at the time of the release, the tank owner had financial

assurance for the trust fund deductible amount ($7,500).1

Additionally, there are issues of trust fund coverage -- not eligibility -- that can’t be

established until well after a release has occurred and been conlirmed. The elements of



cverage include tinwlv reporting of the release to Al )lQ: lull cooperation ol the OW[ier
in conducting corrective action to address the release: and the expenditure by the oner
ol the deductible amount ($7,500) in reasonable, allowable and necessary costs of
cleanup for the release. When A1)EQ makes a “determination of trust fund eligibility”
fur a release, the owners compliance with all the elements discussed above for both
eligibility and coverage has to he determined: hence, the impracticality of the
commenters suggested addition to Regulation No. 12. [herefure, no change will he
made based (311 this comment.

(‘omment 5 keg. I 2.702 Add the fullowing definition: “Remotely monitored facility
means any facility that has automatic tank gauges on all underground storage tanks and
pressurized line leak detectors on all product lines in operation at the facility and which
are remotely monitored 24 hours a day, seven days a week.”

Response 5 Ihe suggested definition is overly broad and ambiguous. Some of the
equipment mentioned is appropriate for installation on certain types of USI’ systems hut
not on others. Additionally, the 24/7 remote monitoring refirenced is completely
undefined as to location, method, frequency, etc. No change will he made based on this
comment.

Comment 6— keg. 12.704 Add “(C) Remotely monitored facilities”.

Response 6 ADEQ declined to include the commenter’s term “remotely monitored
facilities” and its associated definition. (See “Comment and Response 5.”) The
commenters suggestion is to add this type of facility to the facilities identified in keg.
12.704 as not required to have at least one Class C operator onsite during all hours of
operation. Not only is this suggestion inappropriate given the reasons outlined in
ADEQs previous response, it is also potentially in conflict with the requirements of the
Arkansas Fire Prevention Code, 2007 Edition, Section 2204, “Unattended Self-Service
Motor Fuel/Dispensing Facilities”, No change will be made based on this comment.

Comment 7— keg. 12.708 ADEQ should consider whether third-party providers could
be enlisted to help administer the examination process.

Response 7 Al)EQ received federal funding to implement the new regulatory
requirements associated with the Energy Policy Act of 2005, including training for
operators of’ underground storage tanks (liSTs). The RST Division is adequately stafThd
to provide sufficient testing opportunities and venues for US’F operators to meet their
training/certification deadline of’August 8, 2012. Therefore, no change will be made
based on this comment.

Comment 8 — Reg. 12.708 ADEQ currently certifies or otherwise utilizes third-party
trainers in some of’ its other programs. This program should also provide that option.

Response 8 Although listed as a comment on keg. 12.708, “Operator Examination”,
this comment does not apply to the regulatory section cited. I lowever. in response,
Al)EQ’s proposed language requires only that an applicant make a passing score on the
operator examination in order to be certified as a trained UST operator. Training is one
method an applicant may choose by which to prepare for the exam, and ADEQ is



proposing to make I )epartmcnt—provided traimng available to applicants at no cost.

I lowever, this would not prohibit an applicant’s use of a third—party provider for 351

uperator training. I hereflhre. no change ill he made based on this comment.

sir. Stephen Slurdivant, Office of (Juderpround Storagç Tanks, US. F.PA, Region 6

Corn ment 9 — Reg. I 2. 706( A)( I) Add the ord “reporting” afler the word

“maintenance”, and before the words “and recordkeeping”.

Response 9 [his comment correctly identities an omission of “reporting in the drafl

language as one of the required elements of knowledge tor a (‘lass 13 Operator. Al)FQ

agrees with this comment and a change will he made as follows: “Reporting and

recordkeeping requirements” will he added as l2.706(A)(l)(g): “Class C operator

training requirements” will he changed to I 2.706(A)( I )(h). Ibis change will contorm to

the comparable list in FPA’s grant guidance for operator training.

l’he proposed effective date is November 5. 2009.

CONTROVERSY: This is not expected to he controversial.

FINANCIAL IMPACT: The incremental cost to implement the rule is $60.00() in

federal funds and for the current fiscal year and $65.00() in federal funds for the next

fiscal year. [his is the cost of the program.

[here is a $25 exam lee for each Class A and Class B certification exam. Class A and

(‘lass B operators of underground storage tanks (USTs) are required by the Federal

l’nergy Policy Act of 2005 and Arkansas Act 264 of 2007 to he trained and certified in

the operation and maintenance of (3SF systems which contain regulated substances.

(‘lass (‘ operators are not required to take the certilication exam and, therefore, should

not experience a fiscal impact from the proposed amendments.

[he total estimated cost to the agency to implement the rule is $1 5.000 for the current

fiscal year and $16,250 for the next tiscal year. These additional costs to the agency

consist primarily of’ the 25% match for the increased federal funding.

All regulated storage tank owners, public or private, will be positively affected by the

repeal of the self-inspection audit form requirement. All underground storage tank (UST)

owners, public or private. are required to comply with the UST operator training

requirement. hut the economic effect is anticipated to he primarily neutral with minimal.

if any, economic impact to tank owners. ‘l’herc are no foreseen economic impacts

associated with the clarification of procedural timeframes for tank owners covered by the

Petroleum Storage ‘Fank i’rust Fund, nor should there he any economic effect on tank

owners from the clarification of trust fund coverage. ‘[here are approximately 3.800

registered owners of’ regulated underground and aboveground storage tanks that will be

covered by the self-audit form repeal and the trust fund changes for clarification. ‘l’he

I IS’l’ operator training requirement affects approximately 2,500 UST owners and an

estimated X.00() 1 1ST operators.



Reulation Nn, I 2 evisions deleting the selfaudit language and clarifying trust fund
procedures and coverage should have a neutral economic e1flct. Fhe new I 151’ operator
training requirements may either have a slightly increased cost or no increased cost at all
to I 151’ owners, I he only cost proposed is an exam le of $25 for (‘lass A and (‘lass B
operators. hich may be borne by the individuals seeking certification rather than the
tank owners. I he estimated total cost to implement the proposed change is $5() per
facility fur a total of $200M00. I he assumption is fur a $25 exam (e fur an average of 2
mdividuals per facility multiplied by approximately 4,000 f 1SF facilities.
I EGAL AUThORIZATION: [he I nderground Storage I’ank Program is delegated to
the State of Arkansas by the I’PA and administered pursuant to Ark. (‘ode Ann. § 8—7—
$() I ci seq. and § 8—7—901 CI seq. [he Arkansas Pollution (‘ontrol and Ecology(‘ommission and Al )EQ are authorized to promulgate rules and regulations pertaining
thereto. Ark. (‘ode Ann. § 8-7-802.
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tanks used to transport petroleum from one location toanot her or those used in the product ion at pet roleum ornatur3l gas.

(b) “Ahoveground storage tank” shall notinclude any such containers, vessels, or enclosures usedto contain or dispense refined petroleum substanceslisted under 101(14) of the Comprehensive EnvironmentalResponse, Compensation, and Liability Act of 1980 (42tJSCS Section 9601 (14)

(2) “Advisory Committee” means the Advisory
Committee on Petroleum Storage Tanks as established by state law.

(3) “Certificate of Registration” means a
certificate issued by the Department to an owner or operator who has
paid the applicable storage tank fees and registered his or her
storage tank(s) with the Department.

(4) “Combination,” for purposes of implementation of
this Regulation on aboveground storage tanks only, means containers,
vessels, and enclosures located aboveground which are joined by
common piping and located in tandem.

(5) “Commission,” unless indicated otherwise by the
context, means the Arkansas Pollution Control & Ecology Commission.

(6) “Compensatory damages” means all damages for
which an owner or operator may be liable including, without
limitation, bodily injury or property damage. This term does not
include punitive damages or the costs of litigation, which shall not
be limited to attorney or expert witness fees. This definition
shall apply to any pending third—party claim which has not been
reduced to judgment as of April 7, 2003.

(7) “Community water system” means a public water
1-2



ysi em which erves at I aat I S service connect ions used by year

r ourid 1 cci lent a or r equl an y serves at 1 east 25 year r ryjj

ro ident a 1u h I erm i nd uues any col lect ion, treatment, stor rqe,

and di at ri but ion taci I it icc under cont rol of the operator of such

cyst em, and uced pni mci i Ly in connect ion with such system.

(8) “Pox rct ive action” means those cctions whi oh

may be necessary to prote t human health and the environment as a

result t sri icci dental release, sudden or nonsudclen.

(9) “Department” means the Arkansas Department of

Environmental Quality.

(10)”Director” means the Director of the Arkansas

Department of Environmental Quality.

(Il) “Motor fuel dispenser” means a device that

measures and transfers liquid fuel via pressure or suction from an

underground storage tank system into a motor vehicle or container.

The term “motor fuel dispenser” does not include the equipment

necessary to connect a dispenser to an underground storage tank

system.

(12) “Motor fuel dispenser system” means the

equipment necessary to connect a dispenser to an underground storage

tank system, and may include check valves, shear valves, unburied

risers or flexible connectors, or other transitional components that

are beneath a dispenser and connect a dispenser to underground

piping.

(13) “Operator,” in addition to having the meaning

given in the definition found at 40 CFR 280.12, means, unless the

context dictates otherwise, any person in control of, or having

responsibility for, the daily operation of an ahoveground storage

tank system; provided, however, that “operator” as it is used in

Chapters Five, a- Six, and Seven, and Subsection 12.104(A) shall

1-3



n t i nolude such persons.

(14) “Cwner’ means:

(a) In the case of any underground storagetank system in use on November 8, 1084, or brought intouse after that date, any person who owns an undergroundstorage tank system used for the storage, use, ordispensing of reguftted substances;

(b) In the case of any underground storagetank system in use before November 8, 1984, but no longerin use on that date, any person who owned such tanksystem immediately before the discontinuation of its use.The term “Owner” does not include any person who, withoutparticipation in the management of an underground storagetank system, holds indicia of ownership primarily toprotect a security interest in the tank system; and

(c) Unless the context dictates otherwise, anyperson who owns an aboveground storage tank; provided,however, that “owner” as it is used in Chapters Five,Six, and Seven, and Subsection 12.104(A) shall not includesuch persons.

(15) “Person” means any individual; corporation;company; firm; partnership; association; trust; joint-stock companyor trust; venture; municipal, state, or federal government oragency; or any other legal entity, however organized.

(16) “Potable drinking water well” means any hole(dug, driven, drilled, or bored) that extends into the earth untilit meets groundwater which:

(a) 3upplies water for a non-community publicwater system, or

I 4
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Pea. 12. tO Rerords

(A) En addition to any other records raquired to be

maintained under the RequLated .;uhstance Storage ranks program, the

Petrolnum .itorage Tank Trust Fund Act, or this Regulation, ill

wners or nper*tors shalt maintain, and submit or, upon request make

ivailabie tc;r raview and copying by the Department at aU reasonable

4lmes, any re’ords which may reasonabLy be required by the

Department, the Commission, or the Advisory Committee in the

performance of their duties under law.

(B) Any owner or operator of an underground storage tank

shall grant the Department access to all records concerning the

storage of regulated substances.

Req.12.106 Entr and Insption of Undeground Storage Tank

Faci 1 ities

Any owner or operator of an underground storage tank system

shall, upon request of a duly authorized representative of the

Department, permit the representative to enter the property at all

reasonable times to inspect the facilities and equipment or to

ronduct monitoring and sampling activities.

Reg.12.107 EntflLand Inspection of Aboveground Storage Tank

Facilities

The Department shall have the authority to enter upon the

property of any owner or operator of an aboveground storage tank to

obtain information, conduct surveys, or review records for the

purpose of determining compliance with the requirements of the

Petroleum Storage Tank Trust Fund Act, relating to aboveground

storage tanks prior to approval of a claim for reimbursement from

the Petroleum Storage Tank Trust Fund.

I-7



iIng.1/.IOR Nntire Requitemants

(A) Tue Department must be given timely notice of anyteloase as required by 40 (‘FR 2R13, Subpart E.

(6) (1) The requirement for giving timely notice of arelease from an aboveground atoxage tank system shall be the same asthat fur undnxqzound storage tank systems.

(2) An owner or operator is required to give noticeof a release from an aboveground storage tank system if the amountof the release equals or exceeds existing reporting Limits in anyother appll’ble federal or state atatutes or regulations.

(C) (I) To ensure timely notice of a release orsuspected release from a storage tank system is received by theDepartment, an owner or operator must follow up a verbal notice tothe Department with written notice of the release or suspectedrelease within three (3) business days following the date of theinitial verbal notice.

(2) Written notice may be submitted in, but is notlimited to, the following forms: facsimile, electronic mail, U. S.mail, hand-written correspondence or by another form as may beprovided by the department.

Reg.12.l09 Jocondari Containment

(A) (1) Each new underground storage tank, or pipingconnected to any new underground storage tank, installed after July1, 2007, shall be secondarily contained and monitored for leaks ifthe new underground storage tank or piping is within one thousandfeet (1,000’) 0± any existing community water system or any existingpotable drinking water well.

(2) In the case of a new underground storage tank
14
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($1,%OO) ‘t ‘ratectiva ction rusts inruzreci by the owner or

pezator thai 1 be connl’lernd i deductible and is not eligible for

reimbur;ement from the trust Lund.

(B) (I) No reimbursement tot rozzertive action osts

shall he male flow the trust fund until the deductible tot the

.wc’urzønre has been expended by the owner or operator.

(2) No owner or operator may submit an application

tar reimbursement for corrective action costs until he or she has

expended the deductible.

(3) Proof of payment of the deductible must be

provided to the Department prior to approval of reimbursement for

ny rorrec’tive action costs.

(4) For purposes of meeting the deductible, proof of

payment .shdll consist of a receipt, a copy of a money order, or a

‘ance Led “heck. An LOU, a discharge in bankruptcy, a conditional

payment, an installment payment, or a down payment shall not be

considered proof of payment.

(C) The only corrective action costs which shall be

:reditnd toward the deductible are costs which are:

(I) Incurred in response to a release that has been

timely reported to the Department; and

(2) Found to be reasonable, allowable, and

necessary.

Peg.l2.308 Applying for Reimbursement of Corrective Action

Costs

(A) In order to apply for reimbursement of corrective

action costs, an owner or operator must meet the requirements for

34



coverage sot forth in Section 12.303 and meet the requirements of
this Chaptei for reimbursement applications.

(B) No application shall contain a request for
reimbursement , nor shall reimbursement be made, in advance of the
eimbursable services being rendered or reimbursable costs being
incurred,

(C’) Any applications for reimbursement of corrective
action costs must be submitted on forms provided by the Department
and shall include an accounting of all charges itemized by labor
hours and rates, analytical charges, equipment charges and other
categories which may be identified by the Department. The
application shall also contain the following:

(1) The name, address and telephone number of the
applicant;

(2) The name, address and telephone number of each
owner and operator of each storage tank and the facility owner, if
different from the applicant;

(3) The location of the facility at which the
corrective action was performed or is being performed, identified
with sufficient clarity and detail to enable a person unfamiliar
with the site to locate it;

(4) A legible copy of all invoices for which
reimbursement is requested, providing a description of the work
performed, where the work was performed, the dates the work was
performed, the unit costs, and the total amount paid;

(5) Evidence that the amounts shown on the invoices
for which reimbursement is requested have been paid in full by the
applicant. The evidence must be accompanied by a copy of any of the
following:

3-7
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Req. 12.310 Reimbursement Ap1ication Review

(A) (1.) Before commencing a substantive review of an
applit”ation Lox reimbursement of corrertive action costs, the
Department shall determine whether the telease meets the
rquiroments of Section 12.303 for trust fund coverage for
‘orrective action.

(2) Any person aggrieved by the Department’s
determination of whether a release is eligible for trust fund
coverage for corrective action may request that the Advisory
Committee, and, if necessary thereafter, the Director, review the
Department’ s determination.

(B) The Department is not required to commence
substantive review of an application until it has received a
completed application form containing all of the information
required by Section 12.308. If, during the course of the
substantive review, the Department finds that additional information
is needed to evaluate the application, the Department may require
that the information be provided before review of the application
may be completed.

(C) The Department and the Advisory Committee shall not
recommend, and the Director shall not approve, reimbursement of
corrective action costs unless they are reasonable, allowable, and
necessary.

(D) (1) After a reimbursement application is complete,
the Department shall make a written recommendation to the Advisory
Committee as to whether the applicant has met the trust fund
eligibility requirements and, if so, which of the costs specified in
the application are reasonable, allowable, and necessary.

(2) The Advisory Committee in its sole discretion
may allow supplemental information explaining the application to be3-11



p esent ed rally. It may est abl 3 :sh a ± ai r and reasonabLe limit on

time allowE (1 tot oxaL presentation.

3) The Advi sory Coinmi tee may consider, hut. is not

ound by, he recommendat ion prepared by t he Depar tment pursuant to

12, tlQ(D) (1). It shall make a written recommendation to the Director

as to whether the applicant has met the trust fund eligibility

requi remon a and, if so, which of the oust s for which reimbursement

is requested axe teasonable, allowdble, and necessary and should

her of ore be paid.

(F) (1) The Director shall consider, but is not hound

by, the reoommendations made by the Department pursuant to

12, 310(D) (I) and by the Advisory Committee pursuant to 12. 310(D) (3).

() The Director shall decide whether the applicant

has met the trust fund eligibility requirements and, if so, which of

the costs for which reimbursement is requested are reasonable,

allowahl°, and necessary and should therefore be paid.

(3) If the decision of the Director is contrary to

the recommendation of the Advisory Committee, the Director shall

provide in writing his or her reasons for declining to tollow the

Advisory Committee’s recommendation.

(F) (I) The decision of the Director shall be the final

decision of the Department.

(2) The decision of the Director may be appealed to

the Commission. An owner or operator who considers himself or

herself injured in his or her business, person or property by a

final decision of the director or his designee, may, within thirty

(30) days after the date of the final decision of the director or

his designee, appeal the decision to the Commission.

3 12
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miles traveled for ill eorrective a”tion projects charged to thetrust tund shdll be eliqible for reimbursement);

(10) Excess charges for travel time and mileageif viaita to multiple sites are not scheduled economically so thatthe rnsts can be allocated between the projects, it possible;

ill) Corrective action taken in violation of stateor federal laws or requlations; and

(12) The costs of equipment purchases; provided,however, that costs of routinely required supplies which areexpended cit a given site, or equipment which must be installed at asite to implement a corrective action plan, are allowable. Equipmentwhich cannot be charged to a specific site includes, but is notlimited to, the following:

(a) Drilling rigs;

(b) Earth-moving equipment;

(c) Tools of the trade, such as hand tools,.afety or traffic control equipment, personal protectiveequipment, surveying equipment, etc.

(d) Field analytical and measuring devices,such as groundwater sampling pumps, photoionizationdetectors, organic vapor meters, infrared analyzers,portable gas chromatographs, dataloggers, soil gasprobes, etc.

(H) (1) No reimbursement shall be made pursuant to thisChapter for any item for which payment is made under a third—partyclaim for the same occurrence pursuant to Chapter Four.

(2) No third-party claim reimbursement shall be made
3-17



p)ISS’ldflt to chapter Fr,ur for my item which is inrlwied in an

approved “orrec’ttve action p1w and is reimbursable under this

rhapt er.

Req.U.313 Necssajy casks

Only costs which are necessary, as determined by the

Dnpartment, for conduct inq approved corrective action shall be

tnimbursable under this Chapter.

Reg.12.314 Records

(A) Any owner or operator participating in the trust fund

shall maintain the foLlowing records and submit them or make them

available to the Department upon request:

(1) Evidence of current financial responsibility for

seven thousand five hundred dollars ($7,500) per occurrence; and

(2) Any other records is may reasonably be required

by the Department or the Advisory Committee in the performance of

their duties under law.

(B) All records necessary to demonstrate that the trust

fund eligibility requirements of Section 12.302 have been fulfilled

shall be retained by the owner or operator until one of the

following is accomplished:

(1) Closure requirements of this Regulation, if

applicable, are satisfied;

(2) Responsibility for meeting the financial

assurance requirements of this Regulation is legally transferred; or

(3) The owner or operator is otherwise instructed

in writing by the Department.

3-18



0
H

0
0

0
0

0
0

_

0
H

-
CD

0
H

-
H

CD
0

0
CD

CD
0

H
CD

Q
0
0

a
H

(
0
0

C
D

.
CD

0
CD

CD
CD

CD
H

0
0

H
CD

H
H

O
0

CO
a

CD
0

CD
0

H
-

a
co

0
H

CD
Co

CD
Co

H
H

r
0

CD
CD

C
Co

0
0

CD
a

O
H

O
H

H
CD

0
0
(
0

CD
c
o
O

a
H

H
ct

Co
a

0
0
0

-
0

CD
D

Co
CD

H
O

CD
CD

H
0

CD
0

H
H

-
0

.
CD

H
CD

0
-

H
a

CD
C

D
W

a
CD

0
0

CD
C

D
—

0
CD

a
H

-
E

C
D
0

H
H

H
0

0
CD

CD
a

a
H

H
0C

o
-

a
00
C

D
H

a
CD

H
-

CD
CD

CD
H

(0
CD

CD
CD

H
H

CD
CD

CD
a

0
a

0C
D

a
H

CD
D

0

CD
CD

Co
CD

H
CD

a
-

a
H

-
0-

H
-

CD

H
fC

o
O

C
CD

0-
H

H
H

H
-

CD
H

H
-

CD
CD

H
H

-
a

a
a

0
C

D
0

-

0C
D

C
CD

CD
H

-
0

CD
0

C
D
0

0
to

0
0

H
H

H
CD

CD
O

C
o

0
-
O

n
C

03
H

Co
CD

0
0
0

H
H

H
-

o
0
0

H
0

0
0

Co
0
-

CD
a

0
0

CD
H

Co
H

0
a

0
-

CD
CD

H
-

H
r

a
CD

CD
CD

H
CD

0
H

-C
o

CD
CD

C
HCo

H
Co

C
D

C
a

H
0
-

C
D

C
D

C
D

CD
O

C
D

Di
Co

0
CD

CD
H

a
o

L
C

o
H

a
0

CD
H

a
O

H
O

H
0

H
<

0
0

CD
o

H
H

0
(0

0
-C

D
o

H
H

H
0

H
0

0
CD

C
D
0

H
H

CD
a

H
a

Co
a

H
H

-
Co

CD
H

-
0

CD
0

0
H

CD
C

D
O

0
-

H
-
C

D
C

0
H

C
D

0
CD

CD
CD

H
Co

CD
0

H
H

-
CD

H
Q

J
C

D
C

D
CD

H
0

H
o

o
a

-
o

a
a

a
H

H
a

H
C

0
a

H
H

CD
CD

0
o

H
a

C
D

C
D

a
CD

0C
D

a
H

H
CD

a
•

a
CD

H
-

H
0

CD
H

0
0

0
H

-C
D

CD
a

H
o

H
H

C
D

0
-
0

CD
O

t
a

a
0

0
(
0

0
0
0

H
H

-
H

-
0

C
o
O

a
H

a
H

C
o

H
a

H
-

0
CD

CD
H

H
-

H
CD

CD
CD

a
o

CD
CD

Co
0

a
0

H
0

CD
CD

H
CD

H
-

H
CD

CD
H

H
H

CD
H

a
H

-
C

O
H

o
H

a
h
C

D
D

a
<

a
Di

H
0

CD
H

CD
H

0
3

0
0C

D
0

-
C

D
0

Co
CD

O
C

D
0

LO
03

H
-0

3
a

H
H

-
H

Co
CD

CD
H

CD
H

H
H

H
C

D
H

to
a

03
CD

C
H

-
H

O
0
-

H
a

CD
CD

H
-

0
CD

O
C

D
C

C
D

CD
H

H
0H

0
0

0
CD

0
CD

a
-<

a
O

C
D

CD
H

0
H

0
H

H
-
H

O
H

-
H

CD
CD

it
0

CD
H

H
0

•
H

H
a

C
H

o
a

H
CD

CD
Di

0
C

D
C

Co
H

H
H

it
H

Co
H

CD
C

CD
O

H
C

O
C

H
-

H
0
0
-
0
0

z
a

H
H

0
0

H
0
0

H
•

CD
a

H
-

Co
CD

0-
H

Co
CD

H
CD

0



H
-

CD
CD

H
-

CD
H

ft
O

f
t

0
U)

CD

CD
0
0

H
H

O
H

CD
CD

ft
H

O
f
t

CD

CD
CD

0
CD

0
ft

CD
CD

CD
5

CD
CD

H

CD
ft

CD
CD

ft
H

-
H

H
CD

H
H

CD

H
CD

H
H

-
ft

ft
H

-
0

CD
0

CD
CD

H
CD

H
•

CD
CD

CD
CD

CD
CD

ft
CD

f
t

0
t

CD

H
-

O
H

-
H

-
CD

CD
0H

CD
CD

0
CD

CD
H

0
CD

0 CD

H
-

CD
H

C
D

CD
CD

H
CD

CD
H

ft
CD

CD
CD

0
CD

CD
H

H
H

H
CD

CD
CD

CD
CD

ft
f
t

0
H

f
t
°

H
CD

S
H

c
0

CD
CD

H
0

0
CD

Cl
CD

CD
CD

H
CD

H
0

H
CD

CD
ft

H
•

CD
CD

f
t

0
H

H
-

ft
CD

CD
CD

C
D

C
D

f
t
H

H
ft

C
D

C
D

H
CD 0

0
H

H
-

H
-

C
D

f
t
f
t

CD
H

-
CD

H
CD

ft
CD

H
O

z
C

D
O

C
D

C
D

CD H

CD
H

ft
CD

CD
H

-
ft

0
H

CD
H

H
CD

H
H

H
H

-
ft

ft
0

CD
ft

CD
ft

ft
Q

f
t

H
0

ft
ft

H
H

H
-

-

CD
CD

H
R

0
CD

f
t
<

5
CD

CD
CD

s
o

CD
CD

H
CD

0
CD

H
H

CD

CD
H

CD
CD

H
-

CD
CD

CD
H

-
CD

CD
ft

C
D

O
H

-
H

ft
0

CD
ft

CD
H

5
H

-
CD

ft
CD

CD
CD

0
ft

H
-

CD
CD

CD
CD

0
H

CD
CD

CD
0

CD
CD

S
H

H
-C

D
CD

H
H

ft
ft

H
H

CD

H
CD

CD
0

o
f
t

CD
0

CD
CD

CD
CD

H
ft

CD
0

CD
-

0
CD

CD
H

-
CD

CD
CD

H
-

ft
H

H
-

ft
H

ft
0

CD
H

-
CD

H
O

CD
CD

H
g

ft
CD

H
H

-
H

CD
CD

0
CD

ft
CD

H
CD

CD
ft

CD
H

-
CD

H
-

CD
H

-
H

-
H

CD
H

-
ft

f
t
O

CD
H

CD
CD

CD
CD

ft
)
D

i
0

0
CD

H
H

-
H0

CD
S

CD
CD

H
CD

CD
0

CD
ft

H
ft

CD
H

H
-

H
ft

H
-

0
CD

H
0

a
-

CD
0

CD
5

CD
H

-
ft

CD
f
t

0
ft

CD
CD

CD
CD

H
-

ft
CD

CD
CD

CD
CD

0
CD

5
CD

H
rr

CD
CD

CD
CD

CD
CD CD

0
CD

H 0
CD

CD
CD

H
ft

0
H

H
CD

CD
CD

H
CD

H
-

H
H

-

CD
H

-C
D

ft
C

D
-

CD

0
0

ft

H
-C

D
H

H
-

H
-

H
H

H
CD

H
0

ft
CD

CD
CD

CD
f
t

ft
CD

CD
CD

o
CD

H
CD

ft
ft

H
ft

x
ft

H
-

CD
ft

H
-
f
t

ft
H

-
H

-
CD

0
CD

CD
CD

H
-

H
CD

CD
0

CD
CD

CD
o

CD
H

ft
H

CD
ft

ft
ft

0
0
0

H
CD

CD
H

H
-

it
CD

H
CD

CD

CD
H

CD
CD

CD
CD

ft
CD

CD
CD

H

CD
CD

C
D
0

CD
H

x
0

H
-

CD

5
C

D
O

H
CD

0
CD

0
H

-
CD

CD
CD

CD
ft

CD
CD

5
ft

H
O

H
ft

CD
CD

0
CD

H
H

o
CD

C
D

0
CD

ft
CD

CD
CD

CD
5

CD
CD

CD
CD

CD
Cl

ft
CD

0
H

CD
CD

CD
CD

ft
CD

CD

H
CD

ft
ft

CD
ft

ft
H

CD
ft

0

f
t
O

CD
H

-
ft

H
-

ft
H

-C
D

ft
H

H

ft
H

0
0

it
CD

ft
0

ft
O

f
t

0
CD

CD
ft

CD
CD

0
CD

0
CD

CD
CD

it
0

H
CD

•
•

-
ft

CD



Advisory Commit tee shall recommend to the Director a priority system
based upon whateve, tartors it deems appxopriate.

(2) The Director may adopt a priority system for
teimbur.iement based upon any factors he or she deems appropriate.

Peg.12.318 qbj4gpon toCgmsly

(A) Eligibility ot an ewner or operator for the trust
fund shall not preclude the Department’s taking any appropriate
enfotcement act ion.

(B) Nothing in this chapter shall affect the liability or
responsibility of an owner or operator of a petroleum storage tank
system for taking corrective action, as required by this Regulation
or any otner law, in response to a release.
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1) Peg i ct er each pet r ol eum at oraqe tank and pay thenruia 1 at or aqe tank tee r equi red by t hi a Regul at ion for each tank
wi I such iran as the permanent closure requi r cments of this
hcqulaticn axe satisfied;

(2) Maintain financial responsibility in the amountot seven thousand five hundred dollars ($7, 500) per occurrence forthiidparty claims, by any one or combination of the following:nsur ance, guarant y, surety bond, letter of credit, insurance poolor any ct ncr mechanism allowed by 40 CFR 280; and

(3) For each petroleum storage tank for which trustfund eligibility is sought, certify, on forms supplied by the
Department, that he or she is in substantial compliance, as definedby Subsect ion 12.403 (B)

Reg.12.403

(A) In order for an owner or operator to obtain third—party coverage by the trust fund tor a release, the followingrequirements must be met:

(I) At the time of the discovery of the release theowner or operator must have met each of the requirements for trustfund eligibility as set forth in Subsection 12.402(C);

(2) The release must have occurred after February22, 1989.

(3) The Department must have been given timelynotice of the third-party claim as required by Section 12.405;

(4) The owner or operator must have expended seventhousand five hundred dollars ($7,500) on reasonable and allowablethird—party claims for the occurrence; and
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ci) The unknown petroleum st orace tank is located ona i i ht ot way purchased by a cit y, county, or state governmentaliqency or entity and is discovered during construct ion in suchright of way.

(3) Eligibility for reimbursement of an unknownpetroleum storage tank will be conditioned on the payment of threehundred seventytve dollars ($375) to the Department.

Req. 12.405 Notice_Renuirements

(A) (1) The owner or operator shall give written noticeto the Department of any potential third—party claim within thirty(30) days of his or her knowledge of the potential claim.

(2) The notice required by 12.405(A) (1) shallprovide the names and addresses of all persons and propertiesalleged to be injured, as well as the time, place, and circumstancesof the release.

(B) (1) Any owner or operator against whom a third—partyclaim is filed in court or in the Arkansas State Claims Commissionshall provide a copy of the complaint to the Department no laterthan twenty (20) days after service of summons or receipt ofnotification of the claim from the Arkansas State Claims Commission.

(2) Upon receipt of notice pursuant to 12.405(B)(1), the Department shall immediately notify the Attorney General,who shall have the right to intervene in any such lawsuit orproceeding.

(3) Payment of third—party claims from the fundmay be denied for any owner or operator who fails to give theDepartment notice as required in Subsection 12.405(B).
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Li 400 Amount of Payment

(A) the trust fund will reimburse eligible owners or

cpertors of Liorage tanks for compensating third parties, or will

pi vide payment to third p rt icr, for ccmpensatory damages caused by

accidental releases in an amount not to exceed nine hundred ninety—

rwo thousand five hundred dollars ($992,500) per occurrence.

(B) Phe owner or operator shall be responsible for the

first seven thousand five hundred dollars ($7,500) of third—party

compensatory lamage claims per occurrence.

Peg. 12.407 Deductible

(A) The first seven thousand five hundred dollars

($7,500) of costs incurred by the owner or operator for third—party

compensatory damage claims for an occurrence shall be considered a

deductible and is not eligible for reimbursement from the trust

tund.

(B) (1) No payment to any third-party or to any owner or

operator against whom a third-party claim is brought for

compensatory damacjes shall he made from the trust fund until the

owner or operator has expended the deductible amount on third-party

claims for the occurrence, unless the owner or operator has been

discharged under the United States Bankruptcy Code or is determined

by a court to be insolvent.

(2) Proof of payment of the deductible must be

provided to the Department prior to approval of a third—party claim

for payment.

(3) For purposes of meeting the deductible, proof of

payment shall consist of a receipt, a copy of a money order, or a

canceled check. An IOU, a conditional payment, an installment

payment, or a down payment shall not be considered proof of payment.
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C) Only tlii id—party la ims found to ho r oa5nable and1 lwable h iii be redit ed t owird the deductibLe.

Peg. L. 408 App1yin for P iyrnent otThirdParty (11 aims

(A) In ordei to apply for payment of a third—party claim,an owner or oporat or must meet the requirements for overage setforth in Section 12.403 and meet the application requirements oteither Subsection 12,408 (C) for judgments or Subsection 12.408 (B)tot seti lements.

(B) Unless otherwise ,tatcd in writing, any itemswhich are contained in any information submitted to support a third—party claim and which are presented for payment shall be consideredsatisfied or compensated if the claim is approved and paid. No suchitems shall be reimbursable as corrective action under ChapterThree, unless otherwise agreed in writing before the third-partyclaim is approved tor payment.

(C) An owner or operator against whom a judgment has beenentered, by either a valid final court order or valid final order ofthe Arkansas Claims Commission, for compensatory damages caused byan accidental release from a qualified petroleum storage tanksystem, must submit:

(1) A copy of the order;

(2) Proof that the judgment, or a portion of thejudgment, is for compensatory damages, if such is not clearly shownon the face of the order; and

(3) Before payment is made from the trust fund,proof of payment of the deductible of seven thousand five hundreddollars ($7,500).

(D) (1) An owner or operator shall cooperate with and
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k3ist the Departmnnt and, it appliable, the Attornoy

Gent’ra]’s Off ire in connection with the third-party claim. At

i minimum, such cooperation shall Lnclude active partiripation

Dy the iwner tr operator throughout the lit iqatton and

proviling assistance is required by the Department r the

Attorney General’s Office during resolution of a third-patty

claim.

(2) Reimbursement or payment of a third-party

rlaim may he denied it an owner or operator tails to comply with the

requirements of 12.408(D) (1).

CE) (1) An owner or operator who has entered into a

settlement agreement with a third-party resolving a claim for

-ompensatory damages caused by an accidental release from a

qualified petroleum storage tank system must submit to the

Depax t mont:

(a) A copy of the legally binding settlement

agreement, including a iismissal with prejudice of the

third—party’s cause of action in accordance with the

Arkansas or federal rules of civil procedure, which

releases the owner or operator from all future liability

to the third—party claimant for the occurrence;

(b) Documentation supporting each claim for

which payment is sought;

Cc) A notarized certification from the owner

or operator and the third-party claimant that the third-

party claim should rightfully be paid; and

Cd) Before payment is made from the trust

fund, proof of payment of the deductible of seven

thousand five hundred dollars ($7,500).
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