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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

DANIEL HURLBUT (ADC 568898) CLAIMANT

V. NO. 14-0460-CC

ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT
ANSWER

COMES NOW the Respondent, Arkansas Department of Correction, and for its Answer,
states and alleges as follows:

1. Respondent denies liability in this claim and asserts it will hold the Claimant to strict
proof on each allegation unless admitted by Respondent. Respondent reserves the
right to plead further upon completion of the investigation by internal affairs and
requests the matter be held in abeyance until the investigation is complete.

2. The applicable account information required by the Commission is:
a. Agency number: 0480 b. Cost Center: HCA0100

c. Internal Order: 340301 d. Fund Center: 509

WHEREFORE, for the reasons cited above the Respondent prays that the claim be
dismissed with prejudice and that Claimant take nothing, or in the alternative that the matter be
held in abeyance until completion of the investigation by internal affairs.

Respectfully submitted,
Department of Correction Office of Counsel
Atkonsa® ,
\A ‘\ms CO“"""\SS\On LISA MILLS WILKINS Ark. Bar #87190
e CO 20\ Attorney Supervisor
AN O L Post Office Box 8707
Pine Bluff, AR 71611
RECEIVED (870)267-6844 Office

(870)267-6373 Facsimile

CERTIFICATE OF SERVICE
I certify that a copy of this pleading has been served this J/ day of ML
2013, on the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Daniel Hurlbut (ADC 658898)
Grimes Unit
300 Corrections Drive

New Port, AR 72112 ° .
LIéA MILL% WILKINS Ark. Bar #87190
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V. NO. 14-0387-CC
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

RESPONDENT’S MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Department of Correction, and for its
MOTION TO DISMISS, states and responds as follows:

1. This is Claimant’s second claim of excessive force for two separate instances just 2 %
months a part.

2. Claimant alleges a failure to follow policy and personal injury as a result of assault and
battery, outrage and conspiracy against him on July 5, 2013, when excessive force was used
on him by officers. He seeks $12,500.00 in damages. Claimant has failed to state a cause of
action under ARCP 12(b)(6) and failure to exhaust and the claim should be dismissed.

3. Claimant alleges that he received a disciplinary and his witnesses were not present at the
hearing on July 5, 2013, due to a computer glitch. AD 11-51 VII (D)(3) states that *Any
witness(es) to the infraction shall prepare declaration(s) to be attached to the charging
person’s report of the incident. Witnesses include any inmates....who have firsthand
knowledge of the infraction. Witnesses who appear to testify before the Disciplinary Court
will have their statements recorded. If written witness statements are submitted to the
Disciplinary Court, those will be read into the record.” AD11-51 VII (E)(2) “The manner in
which the witnesses’ statements are presented to the court shall be within the discretion of
the Disciplinary Hearing Officer.” EAMU requires the statements in writing.

4. Claimant’s hearing was terminated on July 5, 2013, by the DHO due to his conduct and he
was found guilty of the offenses related to Claimant having destroyed his ligth fixture, then
refused to submit to restraints to allow officers to search his cell for the missing parts of the
light fixture. A cell extraction team had to be assembled. Claimant had stuffed paper in his
lock which required maintenance to be called to remove the cover plate. Claimant also had
covered his face with plastic wrap tied with string to avoid the chemical spray used to obtain
his compliance. Claimant’s actions and uncooperativeness took over two hours of time. He
never appealed the finding of guilt. Claimant has failed to exhaust his remedies as required
by AD 12-16. _

5. AD 12-16 N. provides that “inmates are hereby advised that they must exhaust their

~— administrative remedies as to all defendants at-all levels of the grievance procedure hefore
filing a Section 1983 lawsuit and Claims Commission claim. If this is not done, their lawsuit
or claims may be dismissed immediately.

6. Furthermore, Claimant cannot bring an action for damages for a properly assessed and
upheld disciplinary. “A prisoner cannot pursue the damages claim until the conviction or
sentence is reversed, expunged, or called into question by a state tribunal or federal court.”



10.

11.

12.

13.

14.

Brown v. Sanders 2013 WL 5522435 (E.D. A1k.), citing Heck v. Humphrey, 512 U. S. 477,
489 (1994). In Edwards v. Baliso, 520, U. S. 641 (1997), the Supreme Court extended its
holding in Heck so as to apply to disciplinary proceedings that resulted in a loss of good time
credits. Claimant’s disciplinary conviction for the above has not been reversed, expunged or
challenged by a court; therefore, his claim should be dismissed.

Claimant alleges that after the disciplinary hearing, he was assaulted by Cpl. Thorne. Cpl.
Cobb held him while Cpl. Thorne hit him in the face “at least a dozen times’, he went to the
ground in self-defense, slowly placed his hands behind his back and was hand cuffed. Cpl.
Thorne then punched him in his face several more times, called him a ‘spik’, sprayed him
with a chemical, and rubbed it in his eyes. His clothes were removed and he was placed in
his cell naked for several days. As a result he suffered personal injury

Claimant admitted to removing his hand from the restraint prior to exiting the holding cage
where he was during the disciplinary hearing.

Video will show and the officers will testify that Claimant was pulled from the cage and
attempted to strike Cpl. Thorne. (Frame 1) Offcers took him to the ground in less than two
seconds. (Frame 2), Claimant continued to resist. (Frame 3) Officers turned Claimant onto
his stomach face down to put restraints on his hands in the back. (Frame 4) Claimant
resisted again by trying to stand up. (Frame 5) Officers try to get above Claimant to keep
him from standing up. (Frame 6) Officers have secured Claimants hands and are standing up
and moving away from Claimant. (Frame 7) Additional officers arrive to assist and take
Claimant to medical for pre lock up, (Frame 8) See Exhibit “A”.

Medical staff note only redness on Claimant’s chest during pre lock up. No other injuries
are found on Claimant. Claimant made no complaints of injuries during segregation rounds
that afternoon, the next day, or at any other time. Claimant had a medical follow-up on July
16, 2013, and no mention was made to the physician at that time of any injury from this
incident.

Cpl. Thorne wrote Claimant a disciplinary for his actions. At the hearing on July 16, 2013,
Claimant was found guilty of failure to obey order of staff, resisting apprehension, and
assault upon staff. He did not appeal the conviction.

An internal affairs investigation was conducted at the request of then Chief Deputy Director
Larry May and the allegation of excessive force was unfounded.

Administrative Regulation 409 V(A) “... authorizes the use of force only to the extent
necessary to maintain order and discipline, and to ensure the safety of persons and the
security of operations. (B) Force may be used to restrain, regain, or maintain control of an
inmate-er-inmates. Employees shall use the minimum ameunt-ef force necessary to control
the situation.” It defines Non deadly force as “force that, under normal circumstance, will
not result in death or serious bodily injury.” Non-deadly physical force is authorized in VI

(A)3)(c).

Cpl. Thorne was justified in the just of non-deadly force, consisting of physical contact with
the Claimant and use of chemical spray to obtain his compliance to be restrained due to the



fact that Claimant had already freed himself of one had restraint, attempted to strike Cpl.
Thorne, and refused to submit to restraint when placed on the ground.

15. Based on the foregoing statements, has failed to state a claim upon which relief can be
granted herein under ARCP Rule 12(b)(6).

WHEREFORE, for the reasons stated above and the evidence submitted, the Claim must
be dismissed.

Respectfully submitted,
Department of Correction
Office of Counsel

fIéA MILLS WILKINS Ark. Bar #87190

Attorney Supervisor
Post Office Box 8707
Pine Bluff, AR 71611
(870)267-6844 Office
(870)267-6373 Facsimile

CERTIFICATE OF SERVICE

I certify that a copy of the MOTION TO DISMISS has been served this %g day of

m_, 2014, on the below Claimant by placing a copy of the same in thg U. S. Mail,
ar po. to:

DANIEL HURLBUT (ADC #658898)
GRIMES UNIT

300 CORRECTIONS DRIVE
NEWPORT, AR 72112

-
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LISA MILLS WILKINS Ark. Bar #87190
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