
DEPARTMENT OF ENVIRONMENTAL QUALITY, WATER DIVISION

	SUBJECT:  Regulation No. 2, Water Quality Standards; Third Party Rulemaking by Alcoa, Inc.

DESCRIPTION:  Alcoa, Inc. is requesting an amendment to Regulation No. 2 to temporarily modify the chronic water quality standard for selenium in Holly Creek (Saline County) during implementation of an Environmental Improvement Project (EIP) authorized by Ark. Code Ann. § 8-5-901 et seq. and by APCEC Regulation No. 2, § 2.105 and Appendix B, required by Alcoa’s NPDES Permit and approved by the ADEQ.  Alcoa is not seeking a change in what are current and historical water quality conditions in Holly Creek; rather it seeks a temporary change in the chronic water quality standard for selenium from 5 ug/l to 17 ug/l as it carries out the EIP.  The selenium concentrations in Holly Creek are believed to represent historical conditions and not a recent change in stream conditions.

PUBLIC COMMENT:  A public hearing was held on November 18, 2010 in Bauxite, AR.  The public comment period expired on December 6, 2010.  There were no public comments.  The regulation becomes effective twenty (20) days after filing of the final regulation as adopted by the Commission with the Secretary of State.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact and there is no impact on small businesses.

Economic Impact Statement

1.	Explain the need for the proposed changes.  Did any complaints motivate you to pursue regulatory action?  If so, please explain the nature of such complaints.

Alcoa seeks to have the chronic selenium standard set forth in APC&E Regulation No. 2 modified from 5 ug/l to 17 ug/l in Holly Creek in Saline County during the term of an Environmental Improvement Project (EIP).  The EIP is authorized by Ark. Code Ann. § 8-5-901 et seq. and APCEC Regulation No. 2, § 2.105 and Appendix B and is required by Alcoa’s current NPDES permit.  This is needed to reflect actual and historic conditions while Alcoa carries out the EIP to find economically and technically feasible treatment technologies or source reduction strategies to reduce selenium in Alcoa’s discharge to meet the chronic water quality standard.  No complaints motivated Alcoa to seek amendment to this rule.

2.	What are the top three benefits of the proposed rule? 

1)	Compliance by Alcoa with the terms of its NPDES permit limits.
2)	Revised water quality standards which reflect actual conditions.
3)	Continued protection of the designated and attainable uses of the receiving stream.


3.	What would be the consequence of taking no action, thereby maintaining the status quo?   

There is no current economically and technically feasible treatment technology or source reduction strategy to reduce selenium in Alcoa’s discharge to the current chronic selenium standard (5 ug/l) and Alcoa must discharge the 1.5 billion to 4.5 billion gallons per year of the water generated and treated at the site.  Therefore, Alcoa will have no option except to relocate the discharge point to the Saline River if no action is taken to amend the water quality standard.

4.	Describe market-based alternatives or voluntary standards that were considered in place of the proposed rule and state the reason for not selecting those alternatives. 

Alcoa has only 2 alternatives:  modification of the chronic selenium standard during the term of the EIP or relocate the discharge point to the Saline River.  Discharge to the Saline River is an alternative which is not favored by Alcoa or ADEQ.  Source reduction strategies which have already been considered include reduction of infiltration into the bauxite residue disposal areas which is the source of the selenium (estimated cost:  $58 - $100 million); recycling/reuse of the bauxite residue (estimated cost:  $1 billion); recycling/reuse of the leachate (estimated cost:  $7.5 million per year).

5.	Estimate the cost to state government of collecting information, completing paperwork, filing, recordkeeping, auditing, and inspecting associated with this new rule. 

There is no cost to state government associated with this rule.

6.	What types of small businesses will be required to comply with the proposed rule? 

There are no additional requirements for any small business due to this rule change. 

7.	Does the proposed rule create barriers to entry?  If so, please describe those barriers and why those barriers are necessary.  

There are no barriers to entry.

8.	Explain the additional requirements with which small business owners will have to comply and estimate costs associated with compliance. 

There are no additional requirements with which small business owners will have to comply.

9.	State whether the proposed rule contains different requirements for different sized entities, and explain why this is or is not necessary. 

The rule does not contain different requirements for different sized entities.

10.	Describe your understanding of the ability of small business owners to implement changes required by the proposed rule.  

No business owners will be required to implement changes because of the proposed rule.

11.	How does this rule compare to similar rules in other states or the federal government?  

Both federal environmental laws and the environmental laws of most, if not all, states provide for the establishment and amendment of water quality standards, not only by the federal and state agencies, but also by third party petition.  Although the actual numbers set forth in any federal or state promulgated water quality standards may vary one from the other, this proposed amendment the Regulation 2 would be comparable to water quality standards of other states.

12.	Summarize the input your agency has received from small business or small business advocates about the proposed rule.  

Alcoa is not an agency and, to the best of its knowledge, ADEQ has not yet received input about the proposed rule from any small business or small business advocates.  APCEC Regulation No. 8 requires submission of this information to the public.  Input will come about during the public comment period once the APCEC initiates the rule-making.

Environmental Benefit

1.	What issues affecting the environment are addressed by this proposal?  

There are currently no known technically and economically feasible biological or chemical treatments nor source reduction strategies capable of reducing the selenium concentration to levels that meet the current chronic water quality standard.  This rule will allow Alcoa to continue its quest to find and/or develop treatment while preserving the fishery of Holly Creek and protecting the Saline River.

2.	How does this proposed rule protect, enhance, or restore the natural environment for the well being of all Arkansas?  

This rule will allow Alcoa to continue to manage the property through collecting, treating, and discharging surface water and wastewater (on average 2.5 billion gallons per year) while carrying out the environmental improvement project authorized by Ark. Code Ann. § 8-5-901 et seq. and by APCEC Regulation No. 2, § 2.105 and Appendix B and required by Alcoa’s NPDES Permit.

3.	What detrimental effect will there be to the environment or to the public health and safety if this proposed rule is not implemented?  

Without this proposed rule, Alcoa may not have any alternative other than moving the discharge to the Saline River via a constructed pipeline.  This proposed rule is necessary and appropriate to preserve the habitat-limited fishery of Holly Creek and protect the Saline River.

4.	What risks are addressed by the proposal and to what extent are the risks anticipated to be reduced?    

The risks addressed by this proposal are the loss of the continued protection of the habitat-limited fishery of Holly Creek and protection of the designated and existing uses of the Saline River.  Under this proposal, the risks should be substantially eliminated.

LEGAL AUTHORIZATION:  Ark. Code Ann. § 8-4-202(a) generally authorizes the Arkansas Pollution Control and Ecology Commission to "adopt, modify, or repeal, after notice and public hearings, rules and regulations implementing or effectuating the powers and duties of the Arkansas Department of Environmental Quality and the commission" under the Arkansas Water and Air Pollution Control Act.  More specifically, Ark. Code Ann. § 8-4-202(b)(1) authorizes the commission to promulgate rules and regulations that prescribe "[e]ffluent standards specifying the maximum amounts or concentrations and the physical, thermal, chemical, biological, and radioactive nature of the contaminants that may be discharged into the waters of this state."
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