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are published or disseminated by the Subcommittee will be considered subject to disclosure
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same document that may be considered exempt from disclosure under Arkansas Code § 25-19-
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From: Maritza Haynes

To: Thomas Burns; Roni Gean

Cc: Kathryn Irby

Subject: CLAIM: Kwasi McKinney v. ADC, Claim No. 200909
Date: Thursday, March 12, 2020 11:21:00 AM
Attachments: Kwasi McKinney v. ADC, Claim No. 200909.pdf
Hello,

Please see attached. Contact Kathryn Irby with any questions.

Thank you,
Mow itz

Maritza S Haynes

Arkansas State Claims Commission
101 East Capitol Avenue

Suite 410

Little Rock, Arkansas 72201
501-682-2819

Maritza.Haynes@arkansas.gov
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ARKANSAS STATE CLAIMS COMMISSION

(501)682-1619 KATHRYN IRBY

FAX (501)682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, AR 72201-3823
March 12, 2020

Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. Burns,

Enclosed please find a copy of the above-styled claim filed against the Arkansas Division
of Correction. Pursuant to the Arkansas Rules of Civil Procedure, as well as Claims Commission
Rule 2.2, you have thirty days from the date of service in which to file a responsive pleading.

Your responsive pleading should include your agency number, fund code, appropriation
code, and activity/section/unit/element that this claim should be charged against, if liability is
admitted, or if the Claims Commission approves this claim for payment. This information is
necessary even if your agency denies liability.

Sincerely,

Kathryn Irby

ES: mshaynes

Enclosure
cc: Kwasi McKinney (ADC 137065) (w/encl.)

Note to Claimant or Claimant’s counsel: The Claims Commission copied you on this correspondence to provide
you with confirmation that your claim has been processed and served upon the respondent agency.






Arkansas

\te Claims Commissiot
Please print in ink or type Sta
MAR 0 42020
BEFORE THE STATE CLAIMS COMMISSION
Of the State of Arkansas RE CEIVEV
}g/h;h._ ) Do Not Write in These Spaces
O Mrs.
O Ms. Claim Ne.
0 Miss . . Dste Filed
Kwasi McKinney #137065 , Claimant (Mortth) {Day) (Year)
vs. Amount of Claim $
State of Arkansas, Respondent Fuad
COMPLAINT
Kwadi McKinney the abave . of Post Office Box 970, Marianna, AR 72360
(Namey o _ (Street or RF.D. & No.) (City)
~_ County of__ Lﬂeﬁ representad hy .
( State)}  {Zip Code) (Duytime Phone No.) (Legat Counsd, il any, for Claim)
of , says:
. (Street and No.) (City) (State) (Zip Code) {Phone No.) (Fax No.)

State agency involved: A (‘KAC’L‘. A4 B(‘.?QP{‘W\CW'F' 'D“\.‘ Ce)ﬂ"‘ ed-mt\ Amount sought: f 5', 00?)

Month, day, year and place of incident or service: Octeber [7,1019 East frkansas Max Uit
Expiwnation_(1_(Jdober 17,2019 ampproximedely 9:30_pum T wwas (ewioved {rom my
gell (Max 4-4]) and placed guedtw in isolation on Such Jdate., /o Sents izmd '
in_od .4 plant 2
, erty frepn,
Pursaunt Yo Ptetecel due 4o seizure and _hond(ina my propecty both o®frvers
Were Ao 1Wintory iy propecty but Tated te do_so. wintn T way celensed Losun
(solabivn T only wal (Tsued _pe progecty bag but nat- the other properdy
Yout £J0 5700 e (0 Mallacd fns_#tist- 5 lnad PR
Same_of Hhe roms Hiak ave missivig i ¢ ot
Ry chatal fadic, mirCol, Wouts, (ufs; Baevdss; pillew cosey sheets, borels; hol lodg
Yowds,” cueat panks , -5 _,CQ:_Aﬂb_j_lﬂv' _hegs ;I 1, deadorant, fosth peote ¢ e,
L/f) Conth avd Mallacd can Vava ted T i all thege 1Femns 1n sy 'ﬁ'fd'f:u:)gé

r n

S

Asparts of this complaint, the claimant makesthe statements, and answers the following questions, as indicated: (1) Has claim been presentedto any state department or officertherecof?

; when? ; to whom? _ _
(Yes or No) {Month) (Day) (Year) (Department}
- and that the following action was taken thereon:

and thm § was paid thereon: (2) Has any third person or corpotation an interest in this claim? ; if 50, state name and address

(Name) {Street or RF.D, & No.) (City) (State) {Zip Code)
andthatthenaturethercofis as follows: .

:andwas acquired on ___,mnthefollowing mamner:

THE UNDERSIGNED states on oath that he or she is familiar with the matters and things set forth in the above complaint, snd that he or she verily believes

" Wis. M<Kinney pwans Wf

{Print Clnlmanthepresen'tative Name) (Signature of Cleimant/Representative)
SWORN TO and subscribed before me at leC N,
' (City) (State)
(SEAL) onthis___ 2 L day of 2 . 2020
o . Month Y

" UARRIE GRANVILLE N o e

ms No. 12707817 Q_G\L.KL 2 9 A e a8 A O }Q
——— LEE COUNTY (Notary Public)
“R7B9ntfissio ] Cxplres 10-18-2028 My Conission Expires:__ '\'B 1(?_'\ ? DZ%

(Month) (Day) (Year)
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IGTT430
3GD Attachment VI
Arks
INMATE NAME: McKinney, Kwasi A. ADC #: 137065 GRIEVANCEst%g;g%%Z
“ommission
MAR 0 4 292

CHIEF DEPUTY/DEPUTY/ASSISTANT DIRECTOR'S DECISION

You allege,"” While housed in Max4-41 cell I was placed on behavioral control and rem&ggmn
housing area and places in isolation on such day at or around 9:30pm c/o Smith and ¢/o Mallard
entered my cell and packed my personal property and pursuant to protocol both officer due to
seizure and handling my property both officers were to inventory such property. C/o Smith is a
witness that I had an excess amount of property in property bag(s) and a blanket full that couldn't
fit in a property bag. I am no longer under such status and am in need of obtaining all of my
property. C/o Smith know where my property is and admits that he does. I am being unjustifiable
denied my property when I am of no statue that is to withhold the remaining bags of my property. I
was only issued one property bags but not the other bags that c/o Smith knows that I had.

On 1/6/2020, Warden Lay responded," Documentation shows that you received all of your property
(for which you signed for}, on 11/22/2019. Per Officer Jenkins {max property) all of your property
was inventoried and returned to you. Without further evidence I find your compliant has no merit.

Your appeal was received on 1/14/2020. After reviewing your appeal and all supporting
documentation, I find Property Officer Ms. Jenkins states in part,” All property this inmate had was
inventoried and returned to him." Staff denies your aliegations. Records indicate you signed for your
property on 11/22/2019. Without further evidence I find your appeal is without merit.

Appeal denied

Director Date

https://eomiscluster.state.ar.us: 7002/eomis/interface/interface_2_0 clearPage.jsp?skipBod... 2/10/2020





UNIT LEVEL GRIEVANCE FORM (Attachment I) FOR OFEICE USE ONLY

A Al

Unit/Center _£Ap [~ _ GRV. #
Name _Kl,uai s TMUnn<€ v Date Received l
ADC# _| 374 < Brké # &)  Job Assignment Pq [»{ GRV. Code #

|| 2514 (Date) STEP ONE: Informal Resolution '

|2"}‘l‘;[ (Date) STEP TWO: Formal Grievance (All complaints/concerns should ﬁm‘[ be handled informally.)
If the issue was not resolved during Step One, state why: " Stll_haved = recieced
my prefes f-y
, (Date) EMERGENCY GRIEVANCE (An emergency situation is one in which you may be subject to
a substantial risk of physical harm: emergency grievances are not for ordinary problems that are not of serious
nature). If you marked yes, give this completed form to the designated problem-solving staff, who will sign the

attached emergency receipt. In an Emergency, state why: _

Is this Grievance concerning Medical or Mental Health Services? If ves, circle one: medical or mental

BRIEFLY state your one complaint/concern and be specific as to the complaint, _a}g lace, name of personnel
involved and how you were affected. (Please Print): Lhile. hpiol i ol * ‘fl el 0 wwe Plocsol
G :’!I/lﬂux‘ﬁ ) Conitredl anid St \ﬁc" fem ;Rlika'x_"_Ll Erpidl Quia owad Placsdd 1 N lﬂ,:huk.l

( A Zch oY O‘\:L al CLeL.luax Q4 00m. W Svith el °F W\A\\(* H{‘h\uc‘ ) el Cnxd

_ond }m\rv{umv ) Pnai H” ot 8w vy Yo sy Soeh PhePTig
clol, PR s s (it b 0 bned Ay 5 OdnenibiT GF ¥ oetTl b e Linis
[ STal i L | ) i Hor ¢ el t? St g Eivih: s s
\1. M wln I Eats Ui AN Sawh) Sdeehus 1 Lo Dl iw Ty re W) ~ "'.J.-;‘.:.a akd oF e
Propind, ot hua 5 1 hn 274, DL::P‘)H"\ Y oo acinadds War V6 ks
N V%) huu el deiad ead Yoo v Tl g oy fam of wo sHadul thed ,
15 to rathheted W& namansrai ha;\% ot oY Provindd. & vos od wswel oait Previictd

ng bak st Heo elwn baed Und “Pomdbadhpmo> that 0 had.

AN % nnnan
JAN T4 (ULU
L L~ INMATE GRIEVANCES SU Rw?cjﬁrgsllq

Inrhate Signature ADMINISTRATION BUILDAfe
If vou are harmed.threatened because of vour use of the grievance process, report it immediately to the Warden or designee.

SECTION TO BE FILLED OUT BY STAFF ONLY
This form was received on (date), and determined to be Step One and/or an Emergency Grievance

(Yes or No). This'fofti wds forwarded to medical or mental health? (Yes or No). If yes, name

of the person in that gdepartment recewmg this form N\ - Date , _
@ glfé 22 N2y e~ QZ]%Z Z
TakF NAME (PROBLEM SOLVER) ber PR onanire Date Recefved

Describe action taken to resolve complaint, mcludlng dates:

0\ .

;éi%% E?,Iat,ﬂ Z%Zuﬁ : P WY, 12727 19

S nature & Date Returned Inmate Slgp_ature & Date Received

This form was recejéd on (date), pursuawtcp/y it mergencyﬁ Yes gr No).
Staff Who Recei Date: /?«?}r
Action Taken: rwarded to GI‘]EV nce Ofﬁcar/Warden/Other) Date:
If forwarded, on recelvmg th],.

=7/

rovide name of p

DISTRIBUTION: YELLOW & PINK - Inmate Receipts; BLUE - Gnevanc‘e?()’fﬁ T, ORIGINAL Given back
to Inmate after Completion of Step One and Step Two.

ADCF-15 wiww.acicatalog.com






Transfer
Inmate's Name

ALY picie

Punitive _

Medical _

Non-Expendable Ifems

ADCH: 1 J)/fd/ §Sendmg Institution:

Court

Other

|

_Receiving Institution:

-—.:—..:_

ADC INMATE PERSONAL PROPERTY INVENTORY RECORD (Code: S=STORAGE K—KBEP IN POSSESSION I=ISSUED F=FEMALE @ALE} ) F-841-1

ITEM (# allowed) RF(‘!’.SEN CODE [#RETD DESCRIPTION I'EM #REG/SENT | CODE [#RET'D DESCRIPTION
ADA Compliance ltem | —¢ “1D - Nail Clippers (1) X
All Books (10) R = Personal Mail X
Bathrobe (F, 2) T i Photos (5) (&N B el
Bowls d j; L 5 Rtadio (1) O/ $i74 P j
S ies (F- T A
153; et —‘gl\ Religious Material 8‘&1 [ Hf:") 5:;%_
Comb (M. 1 1) X F ) eligious Medal (1) | /)
Cup /AR D Ring (1) NN
Dentures (1) fo¥ Shoes wk rel (1) o
Depilatory preparation (1) . i hower Shoes (1) _ AN -
Ear buds/earphone(1) A"~ ~7 N §oap Dish o P
Earplugs L 1.4 ocks(I_3+2) ;4 £
Eyeglasses/Contacts (1) iﬁv‘u - / e Stockings ‘D{ 1
Gloves (1) 5( e o f SN e i Sweat Pants (1) ‘khxwf |4 _«'_;)
Gym Shoes (1) 712 U el fc [ 72Ria%— Sweat Shints (1) Pl | ~=
Hair Brush (1) TNG . 2 Toothbrush holder | /1 /C e
Laundry Bag (I_1+1) 4t & ’/3 Undershirts d i e | =
Legal Mail/Transcript W 3 Ul;;lershorts Sy j']’jw }‘Q
£ - L) s
[Magazines (3 ea) 9= 1= Watch-Wrist (1) [ OV o, o
Expendable Items (Al Hygiene items limited to 2 items of gach type or gne pack if sold in a pack. Possession is limited to maximum in a pack)
Batteries (4) M - = [:)_{/ f S Flex Pens e g i
Beauty Aid products m‘/ (dnt Vi . ity Food items SN BRa] (J<dH —
Denture adhesive (2) (=24 ; Hair Dressing (2) %7) &) == I
Deodorant (2) A/ & Shampoo (2) (L | Je=
Envelopes (10) 2 !“having Cream (2) OB
Other l}&glene jtgms limited to 2 items of each type or one pack if sold [ a pack. Possession is limited to aximpm in a pack / b
W7/l e AP = AR WeLN ) oroLor/
Mo tS Wil (< I . ot Koo (7 o
)/l /T M
State ls‘.med Items € e
Brogans-shoes (1pr) ) Razor-Safety (2) | |74
Pants (3 pr) W Shirts (3) LR/NE ). / -
Cap/Hat (1) A Wi F Soap P = Tglecdm =
Canvas Shoes (M, 1) T\\) Thermals (2 sets) | 1 /Z—-—
ADC Hand Book e Bath Towel as nceded Y724/ | A |n
Toothbrush (1) |4/ | [~ Toothpaste (2) A2V T AR
JacketCoat (D (| ] IO L . Washeloth (1) o o
Lheteby cereify that allyny éi liste d disposition ?f(j ?? ;r hstedﬁ ?(u(tnven*ory is correct. Also, I do not have in my possession any legal materials belonging to any other inmate.
Printed Name / Sign Name / Badge # Official Receivi g Property ate Location Stored Inmate's Signature & ADC# / Witness, if refuses Date
Printed Name / Sign Name Badge # of Official Returning Property Date Location Stored Inmate’s Signature & ADC# / Witness, if refuses Date

\







ARKANSAS STATE CLAIMS COMMISSION

(501)682-1619 KATHRYN IRBY

FAX (501)682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, AR 72201-3823
March 12, 2020

Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. Burns,

Enclosed please find a copy of the above-styled claim filed against the Arkansas Division
of Correction. Pursuant to the Arkansas Rules of Civil Procedure, as well as Claims Commission
Rule 2.2, you have thirty days from the date of service in which to file a responsive pleading.

Your responsive pleading should include your agency number, fund code, appropriation
code, and activity/section/unit/element that this claim should be charged against, if liability is
admitted, or if the Claims Commission approves this claim for payment. This information is
necessary even if your agency denies liability.

Sincerely,

Kathryn Irby

ES: mshaynes

Enclosure
cc: Kwasi McKinney (ADC- (w/encl.)

Note to Claimant or Claimant’s counsel: The Claims Commission copied you on this correspondence to provide
you with confirmation that your claim has been processed and served upon the respondent agency.




Arkansas

' jgstor
Claims Commiss!
Please print in ink or type State
MAR 0 42020
BEFORE THE STATE CLAIMS COMMISSION
Of the State of Arkansas o
o RECEWE\‘
b/l\;[r_ ) Do Not Write in These Sgncu
O Mrs.
0O Ms. Claim Ne.
0 Miss : . Date Filed
Kwasi McKinney -_____ Claimant oy (Day) o
. vs. Amoum of Claim §
State of Arkansss, Respondent Fund
COMPLAINT

Kwadi McKinney
_______________ ___, the above named Claimant, of_

{Name) l (Street or R.F.D. & No.) (City)
~ County _ represented by

( State)  {Zip Code) (Duwtime Fhone No.) (Legat Counsel, if any, for Claﬁn)

of , says:
. (Street and Ne.) (City) (State) (Zip Code) {Phone No.} (Fax No.)

State agency involved: A(‘KAC’L‘. A4 B(’.?QP{‘W\CW'F' '&-‘\_- Canre: ed-m Amount sought: ‘g 00?)
Month, day, year and place of incident or service: (o ber [7, 2019 #

Expiwnation_(1_(Jdober 17,2019 ampproximedely 9:30_pum T wwas (ewioved {rom my
cell (Max 44 ) and placed gued jn isolaton on Such date , L;/E’? Sinth 7an,a‘ ’
in_ovt A plant «
‘ erty ropun,
Pursaunt Yo Ptetecel due 4o seizure and _hond(ina my propecty both o®frvers
Were Ao 1Wintory iy propecty but Tated te do_so. wingn T way elpazed Prown
solabion T only waf{ (Toued pne progecty bag but nat- the other properdy
Yot Cf0 Sinith dpnd 0 Mallacd Knaws hiad I lads 7
Same_of Hhe roms Hiak ave missivig i ¢ ot
Ry chatal fadic, mirCol, Wouts, (ufs; Baevdss; pillew cosey sheets, borels; hol lodg
Yowds,” queal parks , +-slarts, Cowbs, lowndey bags ;I 1, deadorant, fosth peote ¢ e,
L/f) cuth avd Mallard ran Vina ted T ool all these 1Feens an sy 'ﬁ'fd'f:u:)gé

r n

S

Asparts of this complaint, the claimant makesthe statements, and answers the following questions, as indicated: (1) Has claim been presentedto any state department or officertherecof?

; when? ; to whom? _ _
(Yes or No) {Month) (Day) (Year) (Department}
- and that the following action was taken thereon:

and thm § was paid thereon: (2) Has any third person or corpotation an interest in this claim? ; if 50, state name and address

(Name) {Street or RF.D, & No.) (City) (State) {Zip Code)
andthatthenaturethercofis as follows: .

:andwas acquired on ___,mnthefollowing mamner:

THE UNDERSIGNED states on oath that he or she is familiar with the matters and things set forth in the above complaint, snd that he or she verily believes

e ds. MCLnaey Juans Nfir”

{Print Clnlmanthepresen'tative Name) (Signature of Cleimant/Representative)

SWORN TO and subscribed before me at leC N,

' (City) (State)

(SEAL) onthis___ 2 L day of 2 . 2020

o . Month Y

7 GARRIE GRANVILLE 9~ 0 o (reeD
ms No. 12707817 Q_G\L.KL 2 9 A e a8 A O }Q
——— LEE COUNTY (Notary Public)

“R7B9ntfissio ] Cxplres 10-18-2028 My Conission Expires:__ '\'B 1(?_'\ ? DZ%
(Month) (Day) (Year)

4
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IGTT430
3GD Attachment VI
. Arka s
INMATE NAME: McKinney, Kwasi A. anc #: [N GRIEVANCES¢ g;g%%?
LO0mmission
MAR 0 4 2020

CHIEF DEPUTY/DEPUTY/ASSISTANT DIRECTOR'S DECISION

You allege,"” While housed in Max4-41 cell I was placed on behavioral control and rem&ggmn
housing area and places in isolation on such day at or around 9:30pm c/o Smith and ¢/o Mallard
entered my cell and packed my personal property and pursuant to protocol both officer due to
seizure and handling my property both officers were to inventory such property. C/o Smith is a
witness that I had an excess amount of property in property bag(s) and a blanket full that couldn't
fit in a property bag. I am no longer under such status and am in need of obtaining all of my
property. C/o Smith know where my property is and admits that he does. I am being unjustifiable
denied my property when I am of no statue that is to withhold the remaining bags of my property. I
was only issued one property bags but not the other bags that c/o Smith knows that I had.

On 1/6/2020, Warden Lay responded," Documentation shows that you received all of your property
(for which you signed for}, on 11/22/2019. Per Officer Jenkins {max property) all of your property
was inventoried and returned to you. Without further evidence I find your compliant has no merit.

Your appeal was received on 1/14/2020. After reviewing your appeal and all supporting
documentation, I find Property Officer Ms. Jenkins states in part,” All property this inmate had was
inventoried and returned to him." Staff denies your aliegations. Records indicate you signed for your
property on 11/22/2019. Without further evidence I find your appeal is without merit.

Appeal denied

Director Date

https://eomiscluster.state.ar.us: 7002/eomis/interface/interface_2_0 clearPage.jsp?skipBod... 2/1 2020



, M LEVEL GRIEVANCE FORM (Attachment I) [oR (e
Unit/Center _ GRV. # _
Name _Kuﬂis‘\"" MEnne v Date Received: | o7«
Nl I Brks # £°2) _ Job Assignment ) t GRV.Code
|/ 2544 (Date) STEP ONE: Informal Resolution '

lz‘}‘l"l (Date) STEP TWO: Formal Grievance (All complaints/concemns should ﬁl‘bt be handled informally.)
If the issue was not resolved during Step One, state why: _ L SNl havea 1= reqieved
py prefecty -
, (Date) EMERGENCY GRIEVANCE (An emergency situation is one in which you' may be subject to
a substantial risk of physical harm: emergency grievances are not for ordinary problems that are not of serious
nature). If you marked yes, give this completed form to the designated problem-solving staff, who will sign the
attached emergency receipt. In an Emergency, state why: _

Is this Grievance concerning Medical or Mental Health Services? If ves, circle one: medical or mental
BRIEFLY state your one complaint/concern and be spemﬁc as to the complamt e place, name of personnel
involved and how you were affected. (Please Print): W¥hil7. bo@iol s Mol -4l 910 0 v vlocs
on rhane) Consaedl anid "-rnr:\ﬁ ¢ Fupen <ich Y Enealb Grfa owad vl(nu; ) ewlahed

Cat oich oY ad e anausd CH00m. Pomuh and F Mallzd Zadtine o) calf and
a¢ KFd v T ol PRofidY) el ermn 2 }fmm!)ctﬁ hcrfuder. Yo ST 2005

fatNTa) }nkﬂ(ﬂ\n-. e DhartndM ) both) el i Livy gAY Seh PhePTidY),
= '“lmdL/ o LathNiss hat 0 boed o '.I / OJdren bbIT OF ¥ opy]) i :
b RilE T _} i oy f fedoit? It Eivih s s
Y Q)” ho o Ents thidin S wh SdadisS cuwaed IR NSTl A ~bhow ';! Hoakd o )
Prefindd. Coiths ks o s ) Ol 1 ond pcdnals Wer V6 ks, .
i oum byank  niiustoalid i‘p.. L ¥oormid ooy fam of wo sHadul 1hed
15 1o ‘I-nihfﬁd 3 10 ndmantnit bains o oY) Yhied '1‘.1 b, Voo Wb s el onlt Previicdd)

bats hask st Heo etimn bae® dnﬂ‘ ‘“‘“st\q&m that 0 bad.

L V\'——’/ INMATE GRIEVANCES SUPE R\f:?qv‘g_s’._Lﬁ

Inthate Signature IATION BUILD)je
If vou are harmed.threatened because of vour use of the grievance process, report it immediately to the Warden or designee.

SECTION TO BE FILLED OUT BY STAFF ONLY
(date), and determined to be Step One and/or an Emergency Grievance

wids forwarded to medical or mental health? (Yes or No). If yes, name

a i Date
Sz bt el
& onarire Date Recefved

Describe action taken to resolve complaint, including dates:

Y ovm zh»a:waim @Z Tl e
A . | | |
%Q?I: lgé, 5?,,[14.,& Z%Z[ﬁﬁ ' S 2% /’f/%m;m 2-2.= 9
S nature & Date Returned / Inmate Signature & Date Received

This form was recejvéd on (date) pursuant jWﬂan{ ergency? Yesgr No).
Staff Who Recei Date: /;47 7

Action Taken: rwarded to Gr:ev nce Ofﬁcer/Warden/Other) Date:

If forwarded, i on recelvmg thj‘ ‘m:, Date: // ’*
------------------------------------------------------ = SRS - -7

7
DISTRIBUTION: YELLOW & PINK - Inmate Receipts; BLUE - Grlev&m‘e Offioér; ORIGINAL Given back
to Inmate after Completion of Step One and Step Two. %

ADCF-15 www.acicatalog.com

This form was received on
(Yes or No). This'fo




S

S——

| 3
ADC INMATE PERSONAL PROPERTY INVENTORY RECORD (Code: S=STORAGE K=KEEP IN POSSESSION I=ISSUED F=FEMALE (M=MALE)  F-841-1

Transfer s | {(‘%{ 48 off Medical _ \ Court Other i
Inmate's Name: il j , ding Institution: i _Receiving Institution:

Non-Expendable Ifems

ITEM (# allowed) RF(‘!&EN CODE [#RETD DESCRIPTION I'EM H#REG/SENT | CODE [#RET'D DESCRIPTION
ADA Compliance tem | —¢ “1D &, Nail Clippers (1) X
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From: Roni Gean

To: ASCC Pleadings

Cc: Thomas Burns

Subject: McKinney 200909 - Answer 03-12-2020

Date: Thursday, March 12, 2020 2:07:22 PM

Attachments: Kwasi McKinney v. ADC Claim No. 200909 Answer 03-12-2020.pdf

Attached please find our response in this matter.

Roni Geawv

Legal Support Specialist

ADC Division of Correction

6814 Princeton Pike, Pine Bluff, AR 71603
Phone: (870) 267-6844; Fax: (870) 267-6373
roni.gean@arkansas.gov

Confidentiality Notice: This e-mail message and any attachment is the property of the State of Arkansas and may be protected by state and
federal law governing disclosure of private information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended recipient you may not use, disclose, distribute,
copy, print or reply to this e-mail.


mailto:Roni.Gean@arkansas.gov
mailto:ASCCPleadings@arkansas.gov
mailto:Thomas.Burns@arkansas.gov

BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC# 137065) CLAIMANT

V. NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
ANSWER

COMES NOW the Respondent, Arkansas Department of Corrections, and for its Answer,
states and alleges as follows:

1. Respondent denies liability in this claim and asserts it will hold the Claimant to strict
proof on each allegation unless admitted by Respondent. Respondent reserves the right
to plead further upon completion of the investigation by internal affairs and requests
the matter be held in abeyance until the investigation is complete.

2. The applicable account information required by the Commission is:
a. Agency number: 0480 b. Cost Center: HCA 0100
c. Internal Order: 340301 d. Fund Center: 509

WHEREFORE, for the reasons cited above, the Respondent prays that the claim be
dismissed with prejudice and that Claimant take nothing or, in the alternative, that the matter be
held in abeyance until completion of the investigation by Internal Affairs.

Respectfully submitted,
Arkansas Department of Corrections
Office of Chi¢f

Thom@;\l‘:?(ﬂm%)
ADC Legal Division
6814 Princeton Pike, Pine Bluff, AR 71602-9411

(870) 267-6845 Office/(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 12" day of March 2020 on the
Claimant by placing a copy of the same in the U. S. Mail, regular postage, to:

Kwasi McKinney (ADC# 137065)
Post Office Box 970
Marianna, AR 72360

Tho@y






From: Thomas Burns

To: ASCC Pleadings

Cc: Roni Gean

Subject: Kwasi McKinney v ADC claim 200909
Date: Monday, April 13, 2020 9:35:12 AM
Attachments: doc03502220191209084157.pdf

4217 001.pdf

Motion to Dismiss and attachment.
-TB

Thomas Burns

General Counsel

Arkansas Department of Corrections
Divison of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71611-8707
Phone: (870) 267-6845

Fax: (870) 267-6373

thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of
Arkansas and may be protected by state and federal laws governing disclosure of private
information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended
recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ADC 137065) CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

RESPONDENT’S MOTION TO DISMISS

Comes Now the Respondent, Arkansas Department of Corrections (ADC), for its Motion to
Dismiss, states:

1. The inmate’s claim should be dismissed pursuant to the Arkansas Rules of Civil
Procedure (ARCP) 12(b)(6) as it fails to state facts upon which relief can be granted.

2. On a motion to dismiss pursuant to Rule 12(b)(6) of the Arkansas Rules of Civil
Procedure the courts treat the facts alleged in complaints as true and view them in the light most
favorable to the plaintiff. Dockery v Morgan, 2011 Ark. 94. “However, [Arkansas’s] rules require
fact pleading, and a complaint must state facts, not mere conclusions, in order to entitle the
pleader to relief.” Id. The Court should “treat only the facts alleged in the complaint as true but
not the plaintiff’s theories, speculation, or statutory interpretation.” Id.

3. Legal conclusions, unsupported conclusions, and unwarranted inferences must be
ignored and fail to withstand a Rule 12(b)(6) motion. See Farm Credit Svcs. v American State
bank, 339 F.3d 764 (8" Cir. 2003). A pleading must contain a “short and plain statement of the
claim showing that the pleader is entitled to relief. Askcrafi v Igbal 556 U.S. 662 (2009).
Although detailed factual allegations are not required, more that “unadorned, the-defendant-
unlawfully-harmed-me-accusations™ are required. Id. To survive a motion to dismiss, a

complaint must contain sufficient factual matter that, when accepted as true, state a claim to





relief that is plausible on its face. Id. A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Id.

4, The inmate seeks the sum of $5000.00 for alleged Missing Property. Although
inmate seeks an award of damages ($5000.00), he fails to plead any basis for an award of
damages, and he fails to give the Arkansas Claims Commission any rational basis beyond mere
speculation of the damages. Damages are an essential element of a tort claim and there must an
allegation of sufficient facts to satisfy the damages element or the case is subject to a motion to
dismiss. Wallis v. Ford Motor Company, 362 Ark. 317, 208 S.W. 3d 153 (2008). The inmate’s
claim, even if true, does not support a claim for monetary relief.

5. Even if the inmate were to plead with more specificity, he would still not be able
to prevail. The party claiming damages has the burden of proving those damages beyond
speculation. Minerva Enterprises v. Howlett, 308 Ark. 291, 824 S.W. 2d 377 (1992). Even taking
the inmate’s allegations true as pleading, and giving him the benefit of every possible inference,
his mere inconvenience of alleged wrongdoing can never render a claim that is anything but
speculation.

6. Pro Se parties are not given special treatment and are held to the same standard as
a licensed attorney. Pressler v. Ark. Publ. Serv. Comm’n, 2011 Ark. App. 512, at 9, 385 S.W.3d
349, 355 (citing Elder v. Mark Ford & Assocs., 103 Ark. App. 302, 288 S.W.3d 702 (2008)). The
Claims Commission notes that under Arkansas law, a claimant choosing to represent himself is
held to the same standard as an attorney. Michael Pickens v ADC claim 190793 (ASCC 2019).

7. Whether a plaintiff is represented by counsel or is appearing pro se, his complaint
must allege specific facts sufficient to state a claim. See Martin v Sargent, 780 F.2d 1334, 1337

(8" Cir. 1985).





8. A complaint must state facts, not mere conclusions, in order to satisfy the
requirements of Rule 8 of the Arkansas Rules of Civil Procedure. Doe v Weiss, 2010 Ark. 150.

3 In reviewing whether a complaint is subject to dismissal, the Court must accept as
true all factual allegations in the complaint, but is “not bound to accept as true a legal conclusion
couched as a factual allegation.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” Id. “Nor does a
complaint suffice if it “tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.”” Id.
(quoting Twombly, 550 U.S. at 557). Rather, a complaint must plead “enougﬁ facts to state a
claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678. “The
plausibility standard is not akin to a ‘probability requirement,’ but it asks for more than a sheer
possibility that a defendant has acted unlawfully.” Id. (quoting Twombly, 550 U.S. at 556). A
well pleaded complaint may proceed even if it appears that actual proof of those facts is
improbable and that recovery is very remote and unlikely. Twombly, 550 U.S. at 556. A
complaint cannot, however, simply leave open the possibility that a plaintiff might later establish
some set of undisclosed facts to support recovery. Id. at 561. Rather, the facts set forth in the
complaint must be sufficient to nudge the claims across the line from conceivable to plausible.
Id. at 570. “[W]here the well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged —but it has not ‘show[n]’ — ‘that the pleader
is entitled to relief.”” Igbal, 556 U.S. at 679 (quoting Fed R.Civ.P. 8(a)(2)).

10. The Plausibility standard is not akin to a “probability requirement” but it asks for

more than a sheer possibility that a defendant has acted unlawfully. Where a complaint pleads





facts that are “merely consistent with” a defendant’s liability, it” stops short of the line between
possibility a plausibility of entitlement to relief” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
555 (2007)

11.  The inmate is currently housed at the East Arkansas Regional Max Unit of the
ADC. He is serving a 154-year sentence on a conviction of Simultaneous Possession of
Drugs/Firearms and other crimes.

12.  The inmate claims that he was not given his property back when released from
isolation.

13.  The inmate attached a F-841-1 to his complaint.

14.  The Inmate signed the exact F-841-1 when he went to isolation and when his was
released. See attached Ex A.

15.  The inmate filed a grievance EAM19-02966 which was found without merit after

o
two levels of review. See attached to Inmate complaint

16.  This Inmate is clearly not telling the truth and has signed a complaint that is not
only baseless but perjured on its face. The ADC should be awarded fees and costs for this blatant
attempt to get monies. This is clearly Unclean Hands!!

17.  The inmate has filed a complaint that he knows is in bad faith and not supported
by the facts. The Commission should award the ADC fees and costs for having to respond to this
baseless complaint.

18.  This same claim, if presented to a court of general jurisdiction would, as a matter
of law, be dismissed.

19. “The commission shall make no award for any claim which, as a matter of law,
should be dismissed from a court of law or equity for reasons other than sovereign immunity.”

Ark. Code Ann. § 19-10-204(3)(A) (West Supp. 2015). “Specifically, if the facts of a given





claim would cause the claim to be dismissed as a matter of law from a court of general
jurisdiction, then the commission shall make no award on the claim.” Ark. Code Ann. § 19-10-
204(3)(B) (West Supp. 2015). The claimant has not been damaged and only makes mere
assertions that he has been damages. Without damages a Court would dismiss the claim in its
entirety.

WHEREFORE, the Respondent prays that the motion be granted and the complaint
dismissed; for their attorney’s fees and costs; and all other just and proper relief to which they

may be entitled.

Respectfully submitted,

Thoma ns (02006)
Legal Department

Division of Correction

6814 Princeton Pike

Pine Bluff, AR 71602
(870)267-6845 Office
(870)267-6373 Facsimile
thomas.burns@arkansas.gov





CERTIFICATE OF SERVICE

I certify that a copy of the above pleading has been served this 13™ day of April 2020, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna, Arkansas 72360
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
kwasI McKINNEY (ApC [N CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

RESPONDENT’S MOTION TO DISMISS

Comes Now the Respondent, Arkansas Department of Corrections (ADC), for its Motion to
Dismiss, states:

I The inmate’s claim should be dismissed pursuant to the Arkansas Rules of Civil
Procedure (ARCP) 12(b)(6) as it fails to state facts upon which relief can be granted.

2 On a motion to dismiss pursuant to Rule 12(b)(6) of the Arkansas Rules of Civil
Procedure the courts treat the facts alleged in complaints as true and view them in the light most
favorable to the plaintiff. Dockery v Morgan, 2011 Ark. 94. “However, [Arkansas’s] rules require
fact pleading, and a complaint must state facts, not mere conclusions, in order to entitle the
pleader to relief.” Id. The Court should “treat only the facts alleged in the complaint as true but
not the plaintiff’s theories, speculation, or statutory interpretation.” Id.

3. Legal conclusions, unsupported conclusions, and unwarranted inferences must be
ignored and fail to withstand a Rule 12(b)(6) motion. See Farm Credit Svcs. v American State
bank, 339 F.3d 764 (8" Cir. 2003). A pleading must contain a “short and plain statement of the
claim showing that the pleader is entitled to relief. Ashcrafi v Igbal 556 U.S. 662 (2009).
Although detailed factual allegations are not required, more that “unadorned, the-defendant-
unlawfully-harmed-me-accusations™ are required. Id. To survive a motion to dismiss, a

complaint must contain sufficient factual matter that, when accepted as true, state a claim to

11



relief that is plausible on its face. Id. A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Id.

4, The inmate seeks the sum of $5000.00 for alleged Missing Property. Although
inmate seeks an award of damages ($5000.00), he fails to plead any basis for an award of
damages, and he fails to give the Arkansas Claims Commission any rational basis beyond mere
speculation of the damages. Damages are an essential element of a tort claim and there must an
allegation of sufficient facts to satisfy the damages element or the case is subject to a motion to
dismiss. Wallis v. Ford Motor Company, 362 Ark. 317, 208 S.W. 3d 153 (2008). The inmate’s
claim, even if true, does not support a claim for monetary relief.

5. Even if the inmate were to plead with more specificity, he would still not be able
to prevail. The party claiming damages has the burden of proving those damages beyond
speculation. Minerva Enterprises v. Howlett, 308 Ark. 291, 824 S.W. 2d 377 (1992). Even taking
the inmate’s allegations true as pleading, and giving him the benefit of every possible inference,
his mere inconvenience of alleged wrongdoing can never render a claim that is anything but
speculation.

6. Pro Se parties are not given special treatment and are held to the same standard as
a licensed attorney. Pressler v. Ark. Publ. Serv. Comm’n, 2011 Ark. App. 512, at 9, 385 S.W.3d
349, 355 (citing Elder v. Mark Ford & Assocs., 103 Ark. App. 302, 288 S.W.3d 702 (2008)). The
Claims Commission notes that under Arkansas law, a claimant choosing to represent himself is
held to the same standard as an attorney. Michael Pickens v ADC claim 190793 (ASCC 2019).

7. Whether a plaintiff is represented by counsel or is appearing pro se, his complaint
must allege specific facts sufficient to state a claim. See Martin v Sargent, 780 F.2d 1334, 1337

(8" Cir. 1985).
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8. A complaint must state facts, not mere conclusions, in order to satisfy the
requirements of Rule 8 of the Arkansas Rules of Civil Procedure. Doe v Weiss, 2010 Ark. 150.

3 In reviewing whether a complaint is subject to dismissal, the Court must accept as
true all factual allegations in the complaint, but is “not bound to accept as true a legal conclusion
couched as a factual allegation.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” Id. “Nor does a
complaint suffice if it “tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.”” Id.
(quoting Twombly, 550 U.S. at 557). Rather, a complaint must plead “enougﬁ facts to state a
claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678. “The
plausibility standard is not akin to a ‘probability requirement,’ but it asks for more than a sheer
possibility that a defendant has acted unlawfully.” Id. (quoting Twombly, 550 U.S. at 556). A
well pleaded complaint may proceed even if it appears that actual proof of those facts is
improbable and that recovery is very remote and unlikely. Twombly, 550 U.S. at 556. A
complaint cannot, however, simply leave open the possibility that a plaintiff might later establish
some set of undisclosed facts to support recovery. Id. at 561. Rather, the facts set forth in the
complaint must be sufficient to nudge the claims across the line from conceivable to plausible.
Id. at 570. “[W]here the well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged —but it has not ‘show[n]’ — ‘that the pleader
is entitled to relief.”” Igbal, 556 U.S. at 679 (quoting Fed R.Civ.P. 8(a)(2)).

10. The Plausibility standard is not akin to a “probability requirement” but it asks for

more than a sheer possibility that a defendant has acted unlawfully. Where a complaint pleads

13



facts that are “merely consistent with” a defendant’s liability, it” stops short of the line between
possibility a plausibility of entitlement to relief” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
555 (2007)

11.  The inmate is currently housed at the_f the
ADC. He is serving a 154-year sentence on a conviction of Simultaneous Possession of
Drugs/Firearms and other crimes.

12.  The inmate claims that he was not given his property back when released from
isolation.

13.  The inmate attached a F-841-1 to his complaint.

14.  The Inmate signed the exact F-841-1 when he went to isolation and when his was
released. See attached Ex A.

15.  The inmate filed a grievance EAM19-02966 which was found without merit after

o
two levels of review. See attached to Inmate complaint

16.  This Inmate is clearly not telling the truth and has signed a complaint that is not
only baseless but perjured on its face. The ADC should be awarded fees and costs for this blatant
attempt to get monies. This is clearly Unclean Hands!!

17.  The inmate has filed a complaint that he knows is in bad faith and not supported
by the facts. The Commission should award the ADC fees and costs for having to respond to this
baseless complaint.

18.  This same claim, if presented to a court of general jurisdiction would, as a matter
of law, be dismissed.

19. “The commission shall make no award for any claim which, as a matter of law,
should be dismissed from a court of law or equity for reasons other than sovereign immunity.”

Ark. Code Ann. § 19-10-204(3)(A) (West Supp. 2015). “Specifically, if the facts of a given

14



claim would cause the claim to be dismissed as a matter of law from a court of general
jurisdiction, then the commission shall make no award on the claim.” Ark. Code Ann. § 19-10-
204(3)(B) (West Supp. 2015). The claimant has not been damaged and only makes mere
assertions that he has been damages. Without damages a Court would dismiss the claim in its
entirety.

WHEREFORE, the Respondent prays that the motion be granted and the complaint
dismissed; for their attorney’s fees and costs; and all other just and proper relief to which they

may be entitled.

Respectfully submitted,

Thoma ns (02006)
Legal Department

Division of Correction

6814 Princeton Pike

Pine Bluff, AR 71602
(870)267-6845 Office
(870)267-6373 Facsimile
thomas.burns@arkansas.gov
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CERTIFICATE OF SERVICE

I certify that a copy of the above pleading has been served this 13™ day of April 2020, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (.

:

i
Thomas Burns
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619
FAX (501) 682-2823

KATHRYN IRBY
DIRECTOR

101 EAST CAPITOL AVENUE
SUITE 410

LITTLE ROCK, ARKANSAS
72201-3823

October 14, 2020

Mr. Kwasi McKinney (ADC -

RE:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney,

This office received your requests for the status of the above-referenced claim. ADC’s
motion to dismiss is still pending. When the Claims Commission enters an order on the motion,
you will receive a copy via US Mail. The Claims Commission will rule on the motion as quickly
as it can.

Sincerely,

Kathryn Irby

ES: msscott
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From: ASCC Pleadings

To: Thomas Burns

Cc: Roni Gean; ASCC Pleadings; Kathryn Irby
Subject: ORDER: Kwasi McKinney v. ADC, Claim No. 200909
Date: Wednesday, October 28, 2020 4:02:30 PM
Attachments: Kwasi McKinney v. ADC .pdf

Kwasi McKinney v. ADC - Order - 200909.pdf

Please see attached. Contact Kathryn Irby with any questions.

Julie S. Jones
Arkansas Claims Commision
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
October 28, 2020
Mr. Kwasi McKinney (ADC 137065)
Post Office Box 970
Marianna, Arkansas 72360
Mr. Thomas Burns (via email only)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:

Enclosed please find the Order entered on October 20, 2020, by the Arkansas State Claims
Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: jsjones






BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC 137065) CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) is the
motion filed by Arkansas Division of Correction (the “Respondent™) to dismiss the claim filed by
Kwasi McKinney (the “Claimant”). Based upon a review of the motion, the arguments made
therein, and the law of Arkansas, the Claims Commission hereby finds as follows:

1. Claimant filed his claim on March 4, 2020, seeking $5,000.00 in lost property.
Claimant stated that when he was placed in isolation, Respondent’s employees failed to inventory
his property, such that he only received one property bag upon being released.

2. Respondent filed a motion to dismiss pursuant to Ark. R. Civ. Proc. 12(b)(6),
arguing that Claimant signed his inmate property inventory form when his went to isolation and
when he was released. In support, Claimant attached a copy of the inmate property inventory form.

3. Claimant responded to the motion, arguing that his property did not all fit in one
bag. Claimant stated that he only signed for the property that he received.

4. In reviewing Respondent’s motion to dismiss, the Claims Commission must treat
the facts alleged in the complaint as true and view them in a light most favorable to the Claimant.
See Hodges v. Lamora, 337 Ark. 470, 989 S.W.2d 530 (1999). All reasonable inferences must be
resolved in favor of the Claimant, and the complaint must be liberally construed. See id. However,

the Claimant must allege facts, not mere conclusions. Dockery v. Morgan, 2011 Ark. 94 at *6, 380





S.W.3d 377, 382. The facts alleged in the complaint will be treated as true, but not “a plaintiff’s
theories, speculation, or statutory interpretation.” See id. (citing Hodges, 337 Ark. 470,989 S.W.2d
530 (1999)).

5. Under the Hodges standard, the Claims Commission finds that dismissal is not
appropriate at this time. The inmate property form attached to Claimant’s complaint is not signed
by Claimant at all, which is odd because if Claimant signed it upon the taking of his property, the
only copy he should have would be signed by him. The inmate property form attached to
Respondent’s motion has Claimant’s signature twice, but both signatures are dated November 22,
2019, which is when Claimant received property back.

6. Respondent’s motion to dismiss is DENIED, and the parties are instructed to begin

discovery.





IT IS SO ORDERED.

;“/ 4 i A ’ ,’/f
/Z\W — W
/

ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

Dexter Booth

Henry Kinslow, Co-Chair
Paul Morris, Co-Chair
Sylvester Smith

DATE: October 20, 2020

Notice(s) which may apply to your claim

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).







ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
October 28, 2020
Mr. Kwasi McKinney (ADC -
Mr. Thomas Burns (via email only)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:
Enclosed please find the Order entered on October 20, 2020, by the Arkansas State Claims

Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: jsjones
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) is the
motion filed by Arkansas Division of Correction (the “Respondent™) to dismiss the claim filed by
Kwasi McKinney (the “Claimant”). Based upon a review of the motion, the arguments made
therein, and the law of Arkansas, the Claims Commission hereby finds as follows:

1. Claimant filed his claim on March 4, 2020, seeking $5,000.00 in lost property.
Claimant stated that when he was placed in isolation, Respondent’s employees failed to inventory
his property, such that he only received one property bag upon being released.

2. Respondent filed a motion to dismiss pursuant to Ark. R. Civ. Proc. 12(b)(6),
arguing that Claimant signed his inmate property inventory form when his went to isolation and
when he was released. In support, Claimant attached a copy of the inmate property inventory form.

3. Claimant responded to the motion, arguing that his property did not all fit in one
bag. Claimant stated that he only signed for the property that he received.

4. In reviewing Respondent’s motion to dismiss, the Claims Commission must treat
the facts alleged in the complaint as true and view them in a light most favorable to the Claimant.
See Hodges v. Lamora, 337 Ark. 470, 989 S.W.2d 530 (1999). All reasonable inferences must be
resolved in favor of the Claimant, and the complaint must be liberally construed. See id. However,

the Claimant must allege facts, not mere conclusions. Dockery v. Morgan, 2011 Ark. 94 at *6, 380
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S.W.3d 377, 382. The facts alleged in the complaint will be treated as true, but not “a plaintiff’s
theories, speculation, or statutory interpretation.” See id. (citing Hodges, 337 Ark. 470,989 S.W.2d
530 (1999)).

5. Under the Hodges standard, the Claims Commission finds that dismissal is not
appropriate at this time. The inmate property form attached to Claimant’s complaint is not signed
by Claimant at all, which is odd because if Claimant signed it upon the taking of his property, the
only copy he should have would be signed by him. The inmate property form attached to
Respondent’s motion has Claimant’s signature twice, but both signatures are dated November 22,
2019, which is when Claimant received property back.

6. Respondent’s motion to dismiss is DENIED, and the parties are instructed to begin

discovery.
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IT IS SO ORDERED.

;“/ 4 i A ’ ,’/f
/Z\W — W
/

ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

Dexter Booth

Henry Kinslow, Co-Chair
Paul Morris, Co-Chair
Sylvester Smith

DATE: October 20, 2020

Notice(s) which may apply to your claim

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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From: Thomas Burns

To: ASCC Pleadings

Cc: Roni Gean

Subject: Kwasi McKinney v ADC 200909

Date: Tuesday, November 3, 2020 12:24:14 PM
Attachments: 2069 001.pdf

Requests for Admissions

Thomas Burns

General Counsel

Arkansas Department of Corrections
Divison of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of
Arkansas and may be protected by state and federal laws governing disclosure of private
information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended
recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ADC 137065) CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

FIRST SET OF REQUESTS FOR ADMISSIONS
TO KWASI McKINNEY

Comes now, the Plaintiff, Arkansas Department of Corrections, (ADC), by and through
their attorney, Thomas Burns, and for their First Set of Requests for Admissions to Kwasi
McKinney, to be answered in accordance with the Arkansas Rule of Civil Procedure, states:

REQUEST FOR ADMISSION NO. 1: Admit that you do not have any damages related
to this matter Claim 200909.

REQUEST FOR ADMISSION NO. 2: Admit that your F-841 dated November 22, 2019
is correct.

REQUEST FOR ADMISSION NO. 3: Admit that your claim, 200909, is against Maj.
Richardson, Ofc. Smith and Ofc. Mallard personally, mentioned in your complaint, and not the
ADC.

REQUEST FOR ADMISSION NO. 4: Admit that you are making a Due Process claim
in claim 200909.

REQUEST FOR ADMISSION NO. 5: Admit that you violated ADC policy in relation to
claim 200909.

REQUEST FOR ADMISSION NO. 6: Admit that ADC acted pursuant to policy.

REQUEST FOR ADMISSION NO. 7: Admit that you have all your property.

REQUEST FOR ADMISSION NO. 8: Admit that your claim is without merit.





Filed 3 November 2020.

Res U mitted,

A
Thowmas Burn< (02006)
Department of Correction
6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns(@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 3" day of November 2020, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna, Arkansas 72360







BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ApCEN CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

FIRST SET OF REQUESTS FOR ADMISSIONS
TO KWASI McKINNEY

Comes now, the Plaintiff, Arkansas Department of Corrections, (ADC), by and through
their attorney, Thomas Burns, and for their First Set of Requests for Admissions to Kwasi
McKinney, to be answered in accordance with the Arkansas Rule of Civil Procedure, states:

REQUEST FOR ADMISSION NO. 1: Admit that you do not have any damages related
to this matter Claim 200909.

REQUEST FOR ADMISSION NO. 2: Admit that your F-841 dated November 22, 2019
is correct.

REQUEST FOR ADMISSION NO. 3: Admit that your claim, 200909, is against Maj.
Richardson, Ofc. Smith and Ofc. Mallard personally, mentioned in your complaint, and not the
ADC.

REQUEST FOR ADMISSION NO. 4: Admit that you are making a Due Process claim
in claim 200909.

REQUEST FOR ADMISSION NO. 5: Admit that you violated ADC policy in relation to
claim 200909.

REQUEST FOR ADMISSION NO. 6: Admit that ADC acted pursuant to policy.

REQUEST FOR ADMISSION NO. 7: Admit that you have all your property.

REQUEST FOR ADMISSION NO. 8: Admit that your claim is without merit.
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Filed 3 November 2020.

bb}frmiued.

\
Thomas Burn< (02006)
Department of Correction
6814 Princeton Pike
Pine Bluff, AR 71602
(870) 267-6845 Office
(870) 267-6373 Facsimile
thomas.burns(@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 3" day of November 2020, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney ([ N
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From: Thomas Burns

To: ASCC Pleadings

Cc: Roni Gean

Subject: Kwasi McKinney v ADC 200909

Date: Tuesday, December 1, 2020 4:58:14 PM
Attachments: 2559 001.pdf

ADC response to Request for Admission

Thomas Burns

General Counsel

Arkansas Department of Corrections
Divison of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of
Arkansas and may be protected by state and federal laws governing disclosure of private
information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended
recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC 137065) CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

ADC RESPONSE TO INMATES REQUESTS FOR ADMISSIONS

Comes now, the Plaintiff, Arkansas Department of Correction, (ADC), by and through
their attorney, Thomas Burns, and for their Response to Requests for Admissions of Kwasi
McKinney, in accordance with the Arkansas Rule of Civil Procedure, states:

REQUEST FOR ADMISSION NO. 1: Claimant Kwasi McKinney ADC NO 137065
(Claimant) requests respondent admit claimant incarcerated in the Arkansas Department of
Corrections (ADC)

RESPONSE: Admit

REQUEST FOR ADMISSION NO. 2: Claimant request respondent admit that claimant
is currently housed at the East Arkansas Regional Unit.

RESPONSE: Deny, Inmate is a the East Arkansas Regional Max Unit

REQUEST FOR ADMISSION NO. 3: Admit claimant is currently housed at the EARU
Maximum Security Restrictive Housing 6 barracks 29 cell.

RESPONSE: Objection, Counsel for ADC has no idea, but on November 19, 2019 the
Inmate was at this location.

REQUEST FOR ADMISSION NO. 4: Admit that on October 15, 2019 claimant was
housed in EARU Maximum Security 4 barracks 41 cell.

RESPONSE: Objection, Counsel for ADC has no idea where the Inmate was housed.





REQUEST FOR ADMISSION NO. 5: Admit that on October 15, 2019 at approximately
2130 hours officers Jones and Mallard removed claimant from Max 4-41 and escorted claimant
to the hallway cages nears the Capts. (sp) office.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 6: Admit that it was not until approximately 0400
hours on October 16, 2019 that officers Mallard and Smith packed claimants property.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 7: Admit that on Cotober 16, 2019 at approximately
0400 hours while packing claimant’s property neither Officer Smith nor Officer Mallard properly
inventoried claimants property.

RESPONSE: Admit

REQUEST FOR ADMISSION NO. 8: Admit that officer Smith and officer Mallard both
violated ADC’s inventory of inmates property policies and procedures when moving an inmate
from Restrictive Housing to Isolation for behavior control.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 9: Admit that officer Smith and officer Mallard
refused to pack all of claimant’s property and that a trove of claimant’s legal mail, and legal
documents and part of his transcripts were left in Max 4 barracks 41 cell.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 10: Admit that Sgt. Jenkins, the then property Sgt.
Did on November 22, 2019 bring claimant one bag of his personal property and ordered claimant
to sign the property form or he would not receive any of his property.

RESPONSE: Deny





REQUEST FOR ADMISSION NO. 11: Admit that claimant told Sgt Jenkins on
November 22, 2019 that the one bag of property she had was not all of claimants property.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 12: Admit that claimant filed and exhausted ADC
grievance number EAM 19-02966 regarding this claim 200909.
RESPONSE: Admit

Filed 2 December 2020.

AR
Thémas Bifns 2006)
Departmentof Correction
6814 Princeton Pike
Pine Bluff, AR 71602
(870)267-6845 Office
(870)267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 2" day of December 2020, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney 137065
PO Box 970
Marianna Arkansas 72360 C

Thokas Burt







BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC ) CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

ADC RESPONSE TO INMATES REQUESTS FOR ADMISSIONS

Comes now, the Plaintiff, Arkansas Department of Correction, (ADC), by and through
their attorney, Thomas Burns, and for their Response to Requests for Admissions of Kwasi
McKinney, in accordance with the Arkansas Rule of Civil Procedure, states:

REQUEST FOR ADMISSION NO. 1: Claimant Kwasi McKinney ADC NO IR
(Claimant) requests respondent admit claimant incarcerated in the Arkansas Department of
Corrections (ADC)

RESPONSE: Admit

REQUEST FOR ADMISSION NO. 2: Claimant request respondent admit that claimant
is currently housed at the East Arkansas Regional Unit.

RESPONSE: Deny, Inmate is a the [ RN

REQUEST FOR ADMISSION NO. 3: Admit claimant is currently housed at the |}
I
RESPONSE: Objection, Counsel for ADC has no idea, but on November 19, 2019 the

Inmate was at this location.

REQUEST FOR ADMISSION NO. 4: Admit that on October 15, 2019 claimant was

housed in -\/Iaximum Security 4 barracks 41 cell.

RESPONSE: Objection, Counsel for ADC has no idea where the Inmate was housed.
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REQUEST FOR ADMISSION NO. 5: Admit that on October 15, 2019 at approximately
2130 hours officers Jones and Mallard removed claimant from Max 4-41 and escorted claimant
to the hallway cages nears the Capts. (sp) office.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 6: Admit that it was not until approximately 0400
hours on October 16, 2019 that officers Mallard and Smith packed claimants property.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 7: Admit that on Cotober 16, 2019 at approximately
0400 hours while packing claimant’s property neither Officer Smith nor Officer Mallard properly
inventoried claimants property.

RESPONSE: Admit

REQUEST FOR ADMISSION NO. 8: Admit that officer Smith and officer Mallard both
violated ADC’s inventory of inmates property policies and procedures when moving an inmate
from Restrictive Housing to Isolation for behavior control.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 9: Admit that officer Smith and officer Mallard
refused to pack all of claimant’s property and that a trove of claimant’s legal mail, and legal
documents and part of his transcripts were left in Max 4 barracks 41 cell.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 10: Admit that Sgt. Jenkins, the then property Sgt.
Did on November 22, 2019 bring claimant one bag of his personal property and ordered claimant
to sign the property form or he would not receive any of his property.

RESPONSE: Deny
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REQUEST FOR ADMISSION NO. 11: Admit that claimant told Sgt Jenkins on
November 22, 2019 that the one bag of property she had was not all of claimants property.

RESPONSE: Deny

REQUEST FOR ADMISSION NO. 12: Admit that claimant filed and exhausted ADC
grievance number E. 19-02966 regarding this claim 200909.

RESPONSE: Admit

Filed 2 December 2020.

Respectfi itted,

Thémas Bi¥ns 2006)
Departmentof Correction
6814 Princeton Pike

Pine Bluff, AR 71602
(870)267-6845 Office
(870)267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 2" day of December 2020, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney -

Thoknas Burt
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From: Thomas Burns

To: ASCC Pleadings

Cc: Roni Gean

Subject: Kwasi McKinney v ADC 200909

Date: Thursday, December 10, 2020 12:33:37 PM
Attachments: 2696 001.pdf

Motion to Deem Admitted

Thomas Burns

General Counsel

Arkansas Department of Corrections
Divison of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of
Arkansas and may be protected by state and federal laws governing disclosure of private
information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended
recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC 137065) CLAIMANT
V. NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

MOTION TO DEEM REQUESTS FOR ADMISSIONS ADMITTED

Comes now, the Respondent, Arkansas Department of Correction (ADC), by and
through their attorney, Thomas Burns, and for their Motion, states:

1. On November 3, 2020, Respondent caused to be served via US Mail on
Claimant a set of Requests for Admissions, See attached Ex. A.

2. As such the Claimant responses to the Requests became due on December
7, 2020.

3. The Claimant has failed and refused answers to the Respondent as
prescribed by Rule 36(a). See attached Ex B

4, The permissible responses, according to RULE 36(a), are, (1) admit; (2)
deny; (3) object, stating the reasons for the objection; (4) state the reasons why the
responding party can neither admit or deny; (5) admit or deny to the remainder; or (6)
admit or deny in whole or in part with qualification. In one of the few cases construing
the rule, for example, the Court of Appeals held that “denied” was an adequate response.
Even if a party has no personal knowledge, he or she must answer a request for admission
if the information can be obtained through reasonable inquiry. Chiodini v Lock; 2010 Ark
App 340.

S ARCP Rule 36(a) states in part:





Each matter of which an admission is requested shall be separately set forth. The matter
is admitted unless, within 30 days after service of the request, the party to whom the
request is directed served upon the party requesting the admission a written answer or
objection addressed to the matter, signed by the party or by his attorney...If objection is
made, the reasons therefore shall be stated. The party answering requests for
admissions shall repeat each request inmediately before the answer or objection.
The answer shall specifically admit or deny the matter or set forth in detail the
reasons why the answering party cannot truthfully admit or deny the matter. A
denial shall fairly meet the substance of the requested admission, and when good faith
requires that a party qualify his answer or deny only part of the matter of which an
admission is requested, he shall specify so much of it as is true and qualify or deny the
remainder. An answering party may not give lack of information or knowledge as a
reason for failure to admit or deny unless he states that he has made reasonable inquiry
and that the information known or readily obtainable by his is insufficient to enable him
to admit or deny. A party who considers that a matter of which an admission has been
requested presents a genuine issue for trial may not, on that ground alone, object to the
request; he may, subject to the provisions of Rule 37(c), deny the matter or set forth
reasons why he cannot admit or deny it...[emphasis added].

6. Requests for Admissions have their own procedures and requirements,
which results in automatic consequences for failure to respond that are similar to though
more stringent than failing to respond to pleadings, and much more stringent than those
for failing to respond to written discovery such as Interrogatories and Requests for
Production. No mention of any specific Requests for Admissions is made anywhere, and
no specific issue is taken, even by the respondent’s own pleading, with any of the
substance of the Requests for Admissions; to the extent any of the requests propounded
are considered improper by the respondent, they were not independently objected to with
grounds laid out in good faith as mandated by the above-quoted Rule. In any case, by the
plain language of Rule 36, as quoted in paragraph 6 hereof, the matters on which
admission was sought are deemed admitted. Compare with Widmer v. Wood, 243 Ark.

547, 420 S.w.2d 828 (1967).





7. Rule 36(a) further states that “The provisions of Rule 37(a)(4) apply to the
award of expenses incurred in relation to the motion.” Here, the Imamate has wholly
failed to admit, deny, or properly object to any of the propounded requests. Respondent
should be granted a reasonable fee for this motion.

8. The Claimant has not followed the Rules as set out for Responses to
Requests for Admissions, as such the Requests SHALL be deemed admitted.

Ol Inmates cannot sent documents through legal mail and it is not authorized
by the Rules of Civil Procedure and there my not be a certificate of service as required by
Rule 5.

WHEREFORE, the Respondent prays that the Requests for Admission be
Deemed Admitted; for attorney’s fees and costs; and for all other just and proper relief to

which he may be entitled.

Respectfully submitted,

Thowmas Burns 006)
Legal Departmient

6814 Princeton Pike

Pine Bluff Arkansas 71602
Telephone (870) 267-6845
Fax (870) 267-6373
thomas.burns@arkansas.gov





CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 10" day of December
2020, on the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna Arkansas 72360
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ADC 137065) CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

FIRST SET OF REQUESTS FOR ADMISSIONS
TO KWASI McKINNEY

Comes now, the Plaintiff, Arkansas Department of Corrections, (ADC), by and through
their attorney, Thomas Burns, and for their First Set of Requests for Admissions to Kwasi
McKinney, to be answered in accordance with the Arkansas Rule of Civil Procedure, states:

REQUEST FOR ADMISSION NO. 1: Admit that you do not have any damages related
to this matter Claim 200909,

REQUEST FOR ADMISSION NO. 2: Admit that your F-841 dated November 22, 2019
is correct.

REQUEST FOR ADMISSION NO. 3: Admit that your claim, 200909, is against Maj.
Richardson, Ofc. Smith and Ofc. Mallard personally, mentioned in your complaint, and not the
ADC.

REQUEST FOR ADMISSION NO. 4: Admit that you are making a Due Process claim
in claim 200909.

REQUEST FOR ADMISSION NO. 5: Admit that you violated ADC policy in relation to
claim 200909.

REQUEST FOR ADMISSION NO. 6: Admit that ADC acted pursuant to policy.

REQUEST FOR ADMISSION NO. 7: Admit that you have all your property.

REQUEST FOR ADMISSION NO. 8: Admit that your claim is without merit.

b





Filed 3 November 2020.

Respectfufly submitted.
¢

Thomas Bu x.u.>(02006)
Department of Correction
6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 3" day of November 2020, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna, Arkansas 72360
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KwAsI McKINNEY (ADC || CLAIMANT
V. NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

MOTION TO DEEM REQUESTS FOR ADMISSIONS ADMITTED

Comes now, the Respondent, Arkansas Department of Correction (ADC), by and
through their attorney, Thomas Burns, and for their Motion, states:

1. On November 3, 2020, Respondent caused to be served via US Mail on
Claimant a set of Requests for Admissions, See attached Ex. A.

2. As such the Claimant responses to the Requests became due on December
7, 2020.

3. The Claimant has failed and refused answers to the Respondent as
prescribed by Rule 36(a). See attached Ex B

4, The permissible responses, according to RULE 36(a), are, (1) admit; (2)
deny; (3) object, stating the reasons for the objection; (4) state the reasons why the
responding party can neither admit or deny; (5) admit or deny to the remainder; or (6)
admit or deny in whole or in part with qualification. In one of the few cases construing
the rule, for example, the Court of Appeals held that “denied” was an adequate response.
Even if a party has no personal knowledge, he or she must answer a request for admission
if the information can be obtained through reasonable inquiry. Chiodini v Lock; 2010 Ark
App 340.

S ARCP Rule 36(a) states in part:
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Each matter of which an admission is requested shall be separately set forth. The matter
is admitted unless, within 30 days after service of the request, the party to whom the
request is directed served upon the party requesting the admission a written answer or
objection addressed to the matter, signed by the party or by his attorney...If objection is
made, the reasons therefore shall be stated. The party answering requests for
admissions shall repeat each request inmediately before the answer or objection.
The answer shall specifically admit or deny the matter or set forth in detail the
reasons why the answering party cannot truthfully admit or deny the matter. A
denial shall fairly meet the substance of the requested admission, and when good faith
requires that a party qualify his answer or deny only part of the matter of which an
admission is requested, he shall specify so much of it as is true and qualify or deny the
remainder. An answering party may not give lack of information or knowledge as a
reason for failure to admit or deny unless he states that he has made reasonable inquiry
and that the information known or readily obtainable by his is insufficient to enable him
to admit or deny. A party who considers that a matter of which an admission has been
requested presents a genuine issue for trial may not, on that ground alone, object to the
request; he may, subject to the provisions of Rule 37(c), deny the matter or set forth
reasons why he cannot admit or deny it...[emphasis added].

6. Requests for Admissions have their own procedures and requirements,
which results in automatic consequences for failure to respond that are similar to though
more stringent than failing to respond to pleadings, and much more stringent than those
for failing to respond to written discovery such as Interrogatories and Requests for
Production. No mention of any specific Requests for Admissions is made anywhere, and
no specific issue is taken, even by the respondent’s own pleading, with any of the
substance of the Requests for Admissions; to the extent any of the requests propounded
are considered improper by the respondent, they were not independently objected to with
grounds laid out in good faith as mandated by the above-quoted Rule. In any case, by the
plain language of Rule 36, as quoted in paragraph 6 hereof, the matters on which
admission was sought are deemed admitted. Compare with Widmer v. Wood, 243 Ark.

547, 420 S.w.2d 828 (1967).
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7. Rule 36(a) further states that “The provisions of Rule 37(a)(4) apply to the
award of expenses incurred in relation to the motion.” Here, the Imamate has wholly
failed to admit, deny, or properly object to any of the propounded requests. Respondent
should be granted a reasonable fee for this motion.

8. The Claimant has not followed the Rules as set out for Responses to
Requests for Admissions, as such the Requests SHALL be deemed admitted.

Ol Inmates cannot sent documents through legal mail and it is not authorized
by the Rules of Civil Procedure and there my not be a certificate of service as required by
Rule 5.

WHEREFORE, the Respondent prays that the Requests for Admission be
Deemed Admitted; for attorney’s fees and costs; and for all other just and proper relief to

which he may be entitled.

Respectfully submitted,

Thowmas Burns 006)
Legal Departmient

6814 Princeton Pike

Pine Bluff Arkansas 71602
Telephone (870) 267-6845
Fax (870) 267-6373
thomas.burns@arkansas.gov
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CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 10" day of December
2020, on the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney

Wiscgon By
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ADC - CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

FIRST SET OF REQUESTS FOR ADMISSIONS
TO KWASI McKINNEY

Comes now, the Plaintiff, Arkansas Department of Corrections, (ADC), by and through
their attorney, Thomas Burns, and for their First Set of Requests for Admissions to Kwasi
McKinney, to be answered in accordance with the Arkansas Rule of Civil Procedure, states:

REQUEST FOR ADMISSION NO. 1: Admit that you do not have any damages related
to this matter Claim 200909,

REQUEST FOR ADMISSION NO. 2: Admit that your F-841 dated November 22, 2019
is correct.

REQUEST FOR ADMISSION NO. 3: Admit that your claim, 200909, is against Maj.
Richardson, Ofc. Smith and Ofc. Mallard personally, mentioned in your complaint, and not the
ADC.

REQUEST FOR ADMISSION NO. 4: Admit that you are making a Due Process claim
in claim 200909.

REQUEST FOR ADMISSION NO. 5: Admit that you violated ADC policy in relation to
claim 200909.

REQUEST FOR ADMISSION NO. 6: Admit that ADC acted pursuant to policy.

REQUEST FOR ADMISSION NO. 7: Admit that you have all your property.

REQUEST FOR ADMISSION NO. 8: Admit that your claim is without merit.

73 G B



Filed 3 November 2020.

Respectfuffysubmitied.
! \

i
> .- _.IJI

{

'I'Iu'im;_l_:_q I |_._i,1'n) (02006)
Department of Correction
6814 Princeton Pike

Pine Bluff, AR 71602
(870) 267-6845 Office
(870) 267-6373 Facsimile

thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 3™ day of November 2020, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinne /

{ S AsSeR.

Themay Burns
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{
INMATE PERSONAL WITHDRAWAL REQUEST FORM

!C Unit
hinss, MCnney F Mop (29
Print Inmate Name - 7 umber Barracks Number

PLEASE PRINT REQUESTED INFORMATION

Date of Request_ /-2 (o —28) Amount of Request §
‘ Dollars
\
Check is to be Payable To: éa o [g?g [ _Services
Check is to be Mailed To:__ M. Sones  Parnlegnl Servives Name

Street or P.O. Box

City, State, Zip

Purpose of Withdrawal Request_Lesﬂ(_Mm,l fos 9¢.

J
Inmate Signature "‘ADC Witnessed Signature

Approved: Circle One YES

NO

Reason for Denial

Signature Warden / Warden Designee

Business Manager — Print Name Business Manager Signature

TrustFund Centralized Banking: Inmate Funds Available — Circle One Yes No
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Mika Tucker

From: Leslie Browning (DOC)

Sent: Monday, August 1, 2022 9:45 AM
To: ASCC Pleadings

Cc: Thomas Burns (DOC

Subject: RE: Darrell Williams Claim 220838
Attachments: ADC Response to RFPD (2).pdf

Please disregard to previous Response to RFPD and accept the attached as a replacement.

Leslie Browning

Arkansas Division of Correction
Central Office/Legal Division

6814 Princeton Pike

Pine Bluff, AR 71602

Legal Support Specialist

Phone: 870-267-6844

Email: leslie.browning(@arkansas.gov

From: Leslie Browning (DOC)

Sent: Monday, August 1, 2022 9:41 AM

To: ASCC Pleadings <ASCCPleadings@arkansas.gov>

Cc: Thomas Burns (DOC) <Thomas.Burns@arkansas.gov>
Subject: Darrell Williams -Claim 220838

Letter to Claimant, ADC Responses to RFPD, and ADC Responses to RFA

Leslie Browning

Arkansas Division of Correction
Central Office/Legal Division

6814 Princeton Pike

Pine Bluff, AR 71602

Legal Support Specialist

Phone: 870-267-6844

Email: leslie.browning@arkansas.gov
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From: Thomas Burns

To: ASCC Pleadings

Cc: Roni Gean

Subject: Kwasi McKinney v ADC 200909

Date: Monday, March 15, 2021 10:22:54 AM
Attachments: 4650 001.pdf

4651 001.pdf

ADC Response to Motion for Summary Judgment
ADC Renewed Motion to Dismiss

Thomas Burns

General Counsel

Arkansas Department of Corrections
Divison of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of
Arkansas and may be protected by state and federal laws governing disclosure of private
information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended
recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC 137065) CLAIMANT
V. NO. 200909
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

ADC RESPONSE TO MOTION FOR SUMMARY JUDGMENT

Respondent, Arkansas Department of Correction (ADC), for its reply, states:

1. The ADC denies each and every allegation contained in the Inmate’s motion unless
specifically admitted herein. In fact every thing in the Inmates complaint is disputed.

2. The ADC denies paragraph 1.

3. The ADC denies paragraph 2.

4. The AC denies paragraph 3. .

5. The ADC denies paragraph 4.

6. All the averments in the Inmate’s motion are in dispute making Summary Judgement
inappropriate.

WHEREFORE, Respondent prays that this Motion to Dismiss be denied; for their attorney’s

fees and costs; and all other just and proper relief to which they may be entitled.

Respectfully submitted,

Thomas Bupns§ (02006)
Division of Correction
Legal Department

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov





CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 15" day of March 2021, on the
Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna, Arkansas 72168

Thomas Burt






BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ADC 137065) CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

RESPONDENT’S RENEWED MOTION TO DISMISS

Comes Now the Respondent, Arkansas Department of Corrections (ADC), for its Motion to
Dismiss, states:

L. The inmate’s claim should be dismissed pursuant to the Arkansas Rules of Civil
Procedure (ARCP) 12(b)(6) as it fails to state facts upon which relief can be granted.

2 On a motion to dismiss pursuant to Rule 12(b)(6) of the Arkansas Rules of Civil
Procedure the courts treat the facts alleged in complaints as true and view them in the light most
favorable to the plaintiff. Dockery v Morgan, 2011 Ark. 94. “However, [Arkansas’s] rules require
fact pleading, and a complaint must state facts, not mere conclusions, in order to entitle the
pleader to relief.” Id. The Court should “treat only the facts alleged in the complaint as true but
not the plaintiff’s theories, speculation, or statutory interpretation.” Id.

3. Legal conclusions, unsupported conclusions, and unwarranted inferences must be
ignored and fail to withstand a Rule 12(b)(6) motion. See Farm Credit Svcs. v American State
bank, 339 F.3d 764 (8" Cir. 2003). A pleading must contain a “short and plain statement of the
claim showing that the pleader is entitled to relief. Ashcrafi v Igbal 556 U.S. 662 (2009).
Although detailed factual allegations are not required, more that “unadorned, the-defendant-
unlawfully-harmed-me-accusations” are required. /d. To survive a motion to dismiss, a

complaint must contain sufficient factual matter that, when accepted as true, state a claim to





relief that is plausible on its face. /d. A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Id.

4, The inmate seeks the sum of $5000.00 for alleged Missing Property. Although
inmate seeks an award of damages ($5000.00), he fails to plead any basis for an award of
damages, and he fails to give the Arkansas Claims Commission any rational basis beyond mere
speculation of the damages. Damages are an essential element of a tort claim and there must an
allegation of sufficient facts to satisfy the damages element or the case is subject to a motion to
dismiss. Wallis v. Ford Motor Company, 362 Ark. 317, 208 S.W. 3d 153 (2008). The inmate’s
claim, even if true, does not support a claim for monetary relief.

51 Even if the inmate were to plead with more specificity, he would still not be able
to prevail. The party claiming damages has the burden of proving those damages beyond
speculation. Minerva Enterprises v. Howlett, 308 Ark. 291, 824 S.W. 2d 377 (1992). Even taking
the inmate’s allegations true as pleading, and giving him the benefit of every possible inference,
his mere inconvenience of alleged wrongdoing can never render a claim that is anything but
speculation.

6. Pro Se parties are not given special treatment and are held to the same standard as
a licensed attorney. Pressler v. Ark. Publ. Serv. Comm’n, 2011 Ark. App. 512, at 9, 385 S.W.3d
349, 355 (citing Elder v. Mark Ford & Assocs., 103 Ark. App. 302, 288 S.W.3d 702 (2008)). The
Claims Commission notes that under Arkansas law, a claimant choosing to represent himself is
held to the same standard as an attorney. Michael Pickens v ADC claim 190793 (ASCC 2019).

e Whether a plaintiff is represented by counsel or is appearing pro se, his complaint

must allege specific facts sufficient to state a claim. See Martin v Sargent, 780 F.2d 1334, 1337

(8" Cir. 1985).





8. A complaint must state facts, not mere conclusions, in order to satisfy the
requirements of Rule 8 of the Arkansas Rules of Civil Procedure. Doe v Weiss, 2010 Ark. 150.

9. In reviewing whether a complaint is subject to dismissal, the Court must accept as
true all factual allegations in the complaint, but is “not bound to accept as true a legal conclusion
couched as a factual allegation.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” Id. “Nor does a
complaint suffice if it “tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’” Id.
(quoting Twombly, 550 U.S. at 557). Rather, a complaint must plead “enough facts to state a
claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678. “The
plausibility standard is not akin to a ‘probability requirement,” but it asks for more than a sheer
possibility that a defendant has acted unlawfully.” Id. (quoting Twombly, 550 U.S. at 556). A
well pleaded complaint may proceed even if it appears that actual proof of those facts is
improbable and that recovery is very remote and unlikely. Twombly, 550 U.S. at 556. A
complaint cannot, however, simply leave open the possibility that a plaintiff might later establish
some set of undisclosed facts to support recovery. Id. at 561. Rather, the facts set forth in the
complaint must be sufficient to nudge the claims across the line from conceivable to plausible.
Id. at 570. “[W]here the well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged —but it has not ‘show[n]” — “that the pleader
is entitled to relief.”” Igbal, 556 U.S. at 679 (quoting Fed.R.Civ.P. 8(a)(2)).

10. The Plausibility standard is not akin to a “probability requirement” but it asks for

more than a sheer possibility that a defendant has acted unlawfully. Where a complaint pleads





facts that are “merely consistent with” a defendant’s liability, it” stops short of the line between
possibility a plausibility of entitlement to relief” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
555 (2007)

11.  The inmate is currently housed at the East Arkansas Regional Max Unit of the
ADC. He is serving a 154-year sentence on a conviction of Simultaneous Possession of

Drug/Firearms and other crimes.

12.  The inmate claims that he not given his property back when released from
isolation.

13.  The inmate file a Motion for Summary Judgment.

14.  In the Motion to Inmate is making Due Process (4™ Amendment) claims. See
attached Ex A.

15.  Clearly this matter is outside the jurisdiction of the Claims Commission and

should be filed in the Courts.

16.  The inmate has filed a complaint that he knows is in bad faith and not supported
by the facts. The Commission should award the ADC fees and costs for having to respond to this
baseless complaint.

17.  This same claim, if presented to a court ol general jurisdiction would. as a matter
of law, be dismissed.

18. “The commission shall make no award for any claim which, as a matter of law,
should be dismissed from a court of law or equity for reasons other than sovereign immunity.”
Ark. Code Ann. § 19-10-204(3)(A) (West Supp. 2015). “Specifically. if the facts of a given
claim would cause the claim to be dismissed as a matter of law from a court of general
jurisdiction, then the commission shall make no award on the claim.” Ark. Code Ann. § 19-10-

204(3)(B) (West Supp. 2015). The claimant has not been damaged and only makes mere





assertions that he has been damages. Without damages a Court would dismiss the claim in its
entirety.

WHEREFORE, the Respondent prays that the motion be granted and the complaint
dismissed; for their attorney’s fees and costs; and all other just and proper relief to which they

may be entitled.

Respectfully submitted,

'I*hon\?- s Burns (02006)
Legal et

Division of Correction

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

 certify that a copy of the above pleading has been served this 26 day of May, 2017, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna, Arkansas 72168
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

kwasI McKINNEY (ADC IR CLAIMANT
V. NO. 200909
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

ADC RESPONSE TO MOTION FOR SUMMARY JUDGMENT

Respondent, Arkansas Department of Correction (ADC), for its reply, states:

1. The ADC denies each and every allegation contained in the Inmate’s motion unless
specifically admitted herein. In fact every thing in the Inmates complaint is disputed.

2. The ADC denies paragraph 1.

3. The ADC denies paragraph 2.

4. The AC denies paragraph 3. .

5. The ADC denies paragraph 4.

6. All the averments in the Inmate’s motion are in dispute making Summary Judgement
inappropriate.

WHEREFORE, Respondent prays that this Motion to Dismiss be denied; for their attorney’s

fees and costs; and all other just and proper relief to which they may be entitled.

Respectfully submitted,

Thomas Bugas (02006)
Division of Correction
Legal Department

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov
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CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 15" day of March 2021, on the
Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION
KWASI McKINNEY (ADC - CLAIMANT
v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS
DIVISION OF CORRECTION RESPONDENT

RESPONDENT’S RENEWED MOTION TO DISMISS

Comes Now the Respondent, Arkansas Department of Corrections (ADC), for its Motion to
Dismiss, states:

L. The inmate’s claim should be dismissed pursuant to the Arkansas Rules of Civil
Procedure (ARCP) 12(b)(6) as it fails to state facts upon which relief can be granted.

% On a motion to dismiss pursuant to Rule 12(b)(6) of the Arkansas Rules of Civil
Procedure the courts treat the facts alleged in complaints as true and view them in the light most
favorable to the plaintiff. Dockery v Morgan, 2011 Ark. 94. “However, [Arkansas’s] rules require
fact pleading, and a complaint must state facts, not mere conclusions, in order to entitle the
pleader to relief.” Id. The Court should “treat only the facts alleged in the complaint as true but
not the plaintiff’s theories, speculation, or statutory interpretation.” Id.

3. Legal conclusions, unsupported conclusions, and unwarranted inferences must be
ignored and fail to withstand a Rule 12(b)(6) motion. See Farm Credit Svcs. v American State
bank, 339 F.3d 764 (8" Cir. 2003). A pleading must contain a “short and plain statement of the
claim showing that the pleader is entitled to relief. Ashcrafi v Igbal 556 U.S. 662 (2009).
Although detailed factual allegations are not required, more that “unadorned, the-defendant-
unlawfully-harmed-me-accusations” are required. /d. To survive a motion to dismiss, a

complaint must contain sufficient factual matter that, when accepted as true, state a claim to
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relief that is plausible on its face. /d. A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Id.

4, The inmate seeks the sum of $5000.00 for alleged Missing Property. Although
inmate seeks an award of damages ($5000.00), he fails to plead any basis for an award of
damages, and he fails to give the Arkansas Claims Commission any rational basis beyond mere
speculation of the damages. Damages are an essential element of a tort claim and there must an
allegation of sufficient facts to satisfy the damages element or the case is subject to a motion to
dismiss. Wallis v. Ford Motor Company, 362 Ark. 317, 208 S.W. 3d 153 (2008). The inmate’s
claim, even if true, does not support a claim for monetary relief.

51 Even if the inmate were to plead with more specificity, he would still not be able
to prevail. The party claiming damages has the burden of proving those damages beyond
speculation. Minerva Enterprises v. Howlett, 308 Ark. 291, 824 S.W. 2d 377 (1992). Even taking
the inmate’s allegations true as pleading, and giving him the benefit of every possible inference,
his mere inconvenience of alleged wrongdoing can never render a claim that is anything but
speculation.

6. Pro Se parties are not given special treatment and are held to the same standard as
a licensed attorney. Pressler v. Ark. Publ. Serv. Comm’n, 2011 Ark. App. 512, at 9, 385 S.W.3d
349, 355 (citing Elder v. Mark Ford & Assocs., 103 Ark. App. 302, 288 S.W.3d 702 (2008)). The
Claims Commission notes that under Arkansas law, a claimant choosing to represent himself is
held to the same standard as an attorney. Michael Pickens v ADC claim 190793 (ASCC 2019).

e Whether a plaintiff is represented by counsel or is appearing pro se, his complaint

must allege specific facts sufficient to state a claim. See Martin v Sargent, 780 F.2d 1334, 1337

(8" Cir. 1985).
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8. A complaint must state facts, not mere conclusions, in order to satisfy the
requirements of Rule 8 of the Arkansas Rules of Civil Procedure. Doe v Weiss, 2010 Ark. 150.

9. In reviewing whether a complaint is subject to dismissal, the Court must accept as
true all factual allegations in the complaint, but is “not bound to accept as true a legal conclusion
couched as a factual allegation.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” Id. “Nor does a
complaint suffice if it “tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’” Id.
(quoting Twombly, 550 U.S. at 557). Rather, a complaint must plead “enough facts to state a
claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678. “The
plausibility standard is not akin to a ‘probability requirement,” but it asks for more than a sheer
possibility that a defendant has acted unlawfully.” Id. (quoting Twombly, 550 U.S. at 556). A
well pleaded complaint may proceed even if it appears that actual proof of those facts is
improbable and that recovery is very remote and unlikely. Twombly, 550 U.S. at 556. A
complaint cannot, however, simply leave open the possibility that a plaintiff might later establish
some set of undisclosed facts to support recovery. Id. at 561. Rather, the facts set forth in the
complaint must be sufficient to nudge the claims across the line from conceivable to plausible.
Id. at 570. “[W]here the well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged —but it has not ‘show[n]” — “that the pleader
is entitled to relief.”” Igbal, 556 U.S. at 679 (quoting Fed.R.Civ.P. 8(a)(2)).

10. The Plausibility standard is not akin to a “probability requirement” but it asks for

more than a sheer possibility that a defendant has acted unlawfully. Where a complaint pleads
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facts that are “merely consistent with” a defendant’s liability, it” stops short of the line between
possibility a plausibility of entitlement to relief” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
555 (2007)

11.  The inmate is currently housed at th_of the
ADC. He is serving a 154-year sentence on a conviction of Simultaneous Possession of

Drug/Firearms and other crimes.

12.  The inmate claims that he not given his property back when released from
isolation.

13.  The inmate file a Motion for Summary Judgment.

14.  In the Motion to Inmate is making Due Process (4™ Amendment) claims. See
attached Ex A.

15.  Clearly this matter is outside the jurisdiction of the Claims Commission and

should be filed in the Courts.

16.  The inmate has filed a complaint that he knows is in bad faith and not supported
by the facts. The Commission should award the ADC fees and costs for having to respond to this
baseless complaint.

17.  This same claim, if presented to a court ol general jurisdiction would. as a matter
of law, be dismissed.

18. “The commission shall make no award for any claim which, as a matter of law,
should be dismissed from a court of law or equity for reasons other than sovereign immunity.”
Ark. Code Ann. § 19-10-204(3)(A) (West Supp. 2015). “Specifically. if the facts of a given
claim would cause the claim to be dismissed as a matter of law from a court of general
jurisdiction, then the commission shall make no award on the claim.” Ark. Code Ann. § 19-10-

204(3)(B) (West Supp. 2015). The claimant has not been damaged and only makes mere
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assertions that he has been damages. Without damages a Court would dismiss the claim in its
entirety.

WHEREFORE, the Respondent prays that the motion be granted and the complaint
dismissed; for their attorney’s fees and costs; and all other just and proper relief to which they

may be entitled.

Respectfully submitted,

'I”hon‘xel- s Buriis (021106)
Legal et

Division of Correction

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

 certify that a copy of the above pleading has been served this 26 day of May, 2017, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (N

10111as BLI[‘IIS
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From: Misty Scott on behalf of ASCC Pleadings

To: Thomas Burns

Cc: Roni Gean; ASCC Pleadings; Kathryn Irby
Subject: ORDER: Kwasi McKinney v. ADC, Claim No. 200909
Date: Wednesday, June 16, 2021 10:50:49 AM
Attachments: Kwasi McKinney v. ADC.pdf

Kwasi McKinney-Order.pdf

Thomas:

Please see attached. Contact Kathryn Irby with any questions.

Misty Scott
Arkansas State Claims Commission
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
June 16, 2021
Mr. Kwasi McKinney (ADC 137065)
Post Office Box 970
Marianna, Arkansas 72360
Mr. Thomas Burns (via email only)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:

Enclosed please find an Order entered on June 15, 2021, by the Arkansas State Claims
Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: msscott






BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC 137065) CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission™) is the
motion filed by the Arkansas Division of Correction (the “Respondent”) seeking to deem admitted
its requests for admission propounded to Kwasi McKinney (the “Claimant”). Also pending is
Claimant’s motion for summary judgment. Based upon a review of the motion, the arguments
made therein, and the law of Arkansas, the Claims Commission hereby finds as follows:

1. The Claims Commission has jurisdiction to hear this claim pursuant to Ark. Code
Ann. 8 19-10-204(a).

2. Claimant filed his claim on March 4, 2020, seeking $5,000.00 in lost property.

3. Respondent filed a motion to dismiss, which was denied by the Claims Commission
on October 20, 2020. As part of that order denying the motion to dismiss, the parties were
instructed to begin discovery.

4. Respondent sent requests for admission to Claimant on November 3, 2020.

5. Respondent subsequently filed a motion to deem admitted, arguing that Claimant
failed to respond pursuant to Ark. R. Civ. Proc. 36(a).

6. Ark. R. Civ. Proc. 36(a) provides, in pertinent part, that:

.. . Each matter of which an admission is requested shall be separately set forth.
The matter is admitted unless, within 30 days after service of the request, the party
to whom the request is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by the party or by his

1





attorney. . . . If objection is made, the reasons therefore shall be stated. The party
answering requests for admissions shall repeat each request immediately before the
answer or objection. The answer shall specifically admit or deny the matter or set
forth in detail the reasons why the answering party cannot truthfully admit or deny
the matter. A denial shall fairly meet the substance of the requested admission, and
when good faith requires that a party qualify his answer or deny only a part of the
matter of which an admission is requested, he shall specify so much of it as is true
and qualify or deny the remainder. An answering party may not give lack of
information or knowledge as a reason for failure to admit or deny unless he states
that he has made reasonable inquiry and that the information known or readily
obtainable by him is insufficient to enable him to admit or deny. A party who
considers that a matter of which an admission has been requested presents a genuine
issue for trial may not, on that ground alone, object to the request; he may, subject
to the provisions of Rule 37(c), deny the matter or set forth reasons why he cannot
admit or deny it.

The party who has requested the admissions may move to determine the sufficiency
of the answers or objections. Unless the court determines that an objection is
justified, it shall order that an answer be served. If the court determines that an
answer does not comply with the requirements of this rule, it may order either that
the matter is admitted or that an amended answer be served.

(emphasis added).

7. The Claims Commission finds that Claimant did not respond in such a way that it
was immediately clear whether Claimant was admitting, denying, or objecting to the request. As
such, the Claims Commission will give Claimant 30 days to file amended responses and to serve
a copy of the amended responses on Respondent via US Mail pursuant to the Arkansas Rules of
Civil Procedure. Respondent’s motion to deem admitted is denied.

8. Claimant’s motion for summary judgment will be denied, as there are material
questions of fact remaining.

9. Respondent’s renewed motion to dismiss will also be denied, as this claim is based
upon the loss of property. Claimant’s inclusion of an argument in his motion for summary
judgment regarding due process does not automatically transform this missing property claim into

a constitutional claim.





10.  The parties are instructed to continue discovery and to notify the Claims
Commission when discovery is nearing completion, so that this claim can be added to the hearing

docket.

11.  Any other pending motions are denied.

IT IS SO ORDERED.

0 » A
/"/ \/ = - o ,"/'}
/Q_W Nz ¥ f
/i

ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

Dexter Booth

Henry Kinslow, Co-Chair
Paul Morris, Co-Chair
Sylvester Smith

DATE: June 15, 2021

Notice(s) which may apply to your claim

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).







ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
June 16, 2021
Mr. Kwasi McKinney (ADC -
Mr. Thomas Burns (via email only)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:
Enclosed please find an Order entered on June 15, 2021, by the Arkansas State Claims

Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: msscott
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC 137065) CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission™) is the
motion filed by the Arkansas Division of Correction (the “Respondent”) seeking to deem admitted
its requests for admission propounded to Kwasi McKinney (the “Claimant”). Also pending is
Claimant’s motion for summary judgment. Based upon a review of the motion, the arguments
made therein, and the law of Arkansas, the Claims Commission hereby finds as follows:

1. The Claims Commission has jurisdiction to hear this claim pursuant to Ark. Code
Ann. 8 19-10-204(a).

2. Claimant filed his claim on March 4, 2020, seeking $5,000.00 in lost property.

3. Respondent filed a motion to dismiss, which was denied by the Claims Commission
on October 20, 2020. As part of that order denying the motion to dismiss, the parties were
instructed to begin discovery.

4. Respondent sent requests for admission to Claimant on November 3, 2020.

5. Respondent subsequently filed a motion to deem admitted, arguing that Claimant
failed to respond pursuant to Ark. R. Civ. Proc. 36(a).

6. Ark. R. Civ. Proc. 36(a) provides, in pertinent part, that:

.. . Each matter of which an admission is requested shall be separately set forth.
The matter is admitted unless, within 30 days after service of the request, the party
to whom the request is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by the party or by his

1
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attorney. . . . If objection is made, the reasons therefore shall be stated. The party
answering requests for admissions shall repeat each request immediately before the
answer or objection. The answer shall specifically admit or deny the matter or set
forth in detail the reasons why the answering party cannot truthfully admit or deny
the matter. A denial shall fairly meet the substance of the requested admission, and
when good faith requires that a party qualify his answer or deny only a part of the
matter of which an admission is requested, he shall specify so much of it as is true
and qualify or deny the remainder. An answering party may not give lack of
information or knowledge as a reason for failure to admit or deny unless he states
that he has made reasonable inquiry and that the information known or readily
obtainable by him is insufficient to enable him to admit or deny. A party who
considers that a matter of which an admission has been requested presents a genuine
issue for trial may not, on that ground alone, object to the request; he may, subject
to the provisions of Rule 37(c), deny the matter or set forth reasons why he cannot
admit or deny it.

The party who has requested the admissions may move to determine the sufficiency
of the answers or objections. Unless the court determines that an objection is
justified, it shall order that an answer be served. If the court determines that an
answer does not comply with the requirements of this rule, it may order either that
the matter is admitted or that an amended answer be served.

(emphasis added).

7. The Claims Commission finds that Claimant did not respond in such a way that it
was immediately clear whether Claimant was admitting, denying, or objecting to the request. As
such, the Claims Commission will give Claimant 30 days to file amended responses and to serve
a copy of the amended responses on Respondent via US Mail pursuant to the Arkansas Rules of
Civil Procedure. Respondent’s motion to deem admitted is denied.

8. Claimant’s motion for summary judgment will be denied, as there are material
questions of fact remaining.

9. Respondent’s renewed motion to dismiss will also be denied, as this claim is based
upon the loss of property. Claimant’s inclusion of an argument in his motion for summary
judgment regarding due process does not automatically transform this missing property claim into

a constitutional claim.
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10.  The parties are instructed to continue discovery and to notify the Claims
Commission when discovery is nearing completion, so that this claim can be added to the hearing

docket.

11.  Any other pending motions are denied.

IT IS SO ORDERED.
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ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

Dexter Booth

Henry Kinslow, Co-Chair
Paul Morris, Co-Chair
Sylvester Smith

DATE: June 15, 2021

Notice(s) which may apply to your claim

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

(2) If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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From: Misty Scott on behalf of ASCC Pleadings

To: Thomas Burns

Cc: Roni Gean; ASCC Pleadings; Kathryn Irby
Subject: ORDER: Kwasi McKinney v. ADC, Claim No. 200909
Date: Friday, December 10, 2021 3:09:50 PM
Attachments: Kwasi McKinney v. ADC2 .pdf

Kwasi McKinney-order2.pdf

Thomas:

Please see attached. Contact Kathryn Irby with any questions.

Thank you,
Misty

Misty Scott
Arkansas State Claims Commission
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
December 10, 2021
Mr. Kwasi McKinney (ADC 137065)
Post Office Box 970
Marianna, Arkansas 72360
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:

Enclosed please find an Order entered on December 7, 2021, by the Arkansas State Claims
Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: msscott






BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC 137065) CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) are two
motions filed by Kwasi McKinney (the “Claimant™) related to Claimant’s claim against the
Arkansas Division of Correction (the “Respondent). Based upon a review of the motions, the
arguments made therein, and the law of Arkansas, the Claims Commission hereby finds as follows:

1. Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Claims Commission
on October 20, 2020. As part of that order denying the motion to dismiss, the parties were
instructed to begin discovery.

3. Claimant subsequently filed a motion for immediate injunction. However, the
Claims Commission is not authorized to grant such relief and must DENY Claimant’s motion. See
Ark. Code Ann. § 19-10-201, et seq. Claimant will have to seek injunctive relief from the courts.

4. Claimant also filed a motion for sanctions related to Respondent’s alleged failure
to respond to the requests for admission and requests for production propounded by Claimant.
However, Claimant’s motion does not comply with Ark. R. Civ. Proc. 37, such that the Claims

Commission must DENY the motion.





IT IS SO ORDERED.
Sovrg- C . Flinalgar
/Z\W — ¢ / {;
J

ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

Dexter Booth

Henry Kinslow, Co-Chair
Paul Morris, Co-Chair
Sylvester Smith

DATE: December 7, 2021

(1)

)

3)

Notice(s) which may apply to your claim

A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. 8 19-10-211(a)(3).

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval

and authorization to pay. Ark. Code Ann. § 19-10-215(b).







ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
December 10, 2021
Mr. Kwasi McKinney (ADC -
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:
Enclosed please find an Order entered on December 7, 2021, by the Arkansas State Claims

Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: msscott
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC ) CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) are two
motions filed by Kwasi McKinney (the “Claimant™) related to Claimant’s claim against the
Arkansas Division of Correction (the “Respondent). Based upon a review of the motions, the
arguments made therein, and the law of Arkansas, the Claims Commission hereby finds as follows:

1. Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Claims Commission
on October 20, 2020. As part of that order denying the motion to dismiss, the parties were
instructed to begin discovery.

3. Claimant subsequently filed a motion for immediate injunction. However, the
Claims Commission is not authorized to grant such relief and must DENY Claimant’s motion. See
Ark. Code Ann. § 19-10-201, et seq. Claimant will have to seek injunctive relief from the courts.

4. Claimant also filed a motion for sanctions related to Respondent’s alleged failure
to respond to the requests for admission and requests for production propounded by Claimant.
However, Claimant’s motion does not comply with Ark. R. Civ. Proc. 37, such that the Claims

Commission must DENY the motion.
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IT IS SO ORDERED.
Sovrg- C . Flinalgar
/Z\W — ¢ / {;
J

ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

Dexter Booth

Henry Kinslow, Co-Chair
Paul Morris, Co-Chair
Sylvester Smith

DATE: December 7, 2021

(1)

)

3)

Notice(s) which may apply to your claim

A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. 8 19-10-211(a)(3).

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval

and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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From: Kathryn Irby

To: Thomas Burns (DOC)

Cc: Roni Gean (DOC)

Subject: HEARING SCHEDULED: McKinney v. ADC, Claim No. 200909
Date: Wednesday, March 9, 2022 3:06:00 PM

Attachments: McKinney v. ADC -- 200909 -- hearing letter.pdf

Thomas, please see attached.

Thanks,
Kathryn
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
March 9, 2022
Mr. Kwasi McKinney (ADC 137065)
Post Office Box 970
Marianna, Arkansas 72360
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

The Claims Commission has received Mr. McKinney’s notification that discovery is
concluded and that the claim is ready for hearing. As such, the Claims Commission has scheduled
this claim for hearing on Thursday, June 16, 2022, beginning at 9:00 a.m, to give Mr. Burns time
to conclude any other needed discovery. All parties will attend via Zoom. The Zoom invitation is
enclosed, and the Claims Commission asks that Mr. Burns provide the Zoom invitation to Mr.
McKinney’s unit.

Each party’s witness lists, exhibit lists, and exhibits are due by Thursday, May 5, 2022. If
the parties would like for the Claims Commission to review prehearing briefs, the briefs are due
at the same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by May 5, 2022. The subpoena requests must include the
witnesses’ names and addresses. If ADC objects to issuance of any subpoena, ADC will have until
Tuesday, May 10, 2022, to file detailed objections to the witness’s proposed testimony.

If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for
that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the





Claims Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’s
testimony, Claimant will need to submit a subpoena request by May 5, 2022. The subpoena request
must include the witness’s name and address. Once the Claims Commission issues the subpoena,
Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of the
Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on May 5, 2022.

Absent good cause shown, any subpoena requests received after May 5, 2022, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by May 5, 2022.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby





The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Jun 16, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://usO6web.zoom.us/j/84188580665?pwd=MHJCUHhjS2RwWSFFY NjhKdXBiSDIlqdz09

Meeting ID: 841 8858 0665

Passcode: hn8UgY

One tap mobile

+13126266799,,84188580665#,,,,*476410# US (Chicago)
+19294362866,,84188580665#,,,,*476410# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 841 8858 0665
Passcode: 476410
Find your local number: https://usO6web.zoom.us/u/kbsCOcaVeE










ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
March 9, 2022
Mr. Kwasi McKinney (ADC 1l
I
|
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

The Claims Commission has received Mr. McKinney’s notification that discovery is
concluded and that the claim is ready for hearing. As such, the Claims Commission has scheduled
this claim for hearing on Thursday, June 16, 2022, beginning at 9:00 a.m, to give Mr. Burns time
to conclude any other needed discovery. All parties will attend via Zoom. The Zoom invitation is
enclosed, and the Claims Commission asks that Mr. Burns provide the Zoom invitation to Mr.
McKinney’s unit.

Each party’s witness lists, exhibit lists, and exhibits are due by Thursday, May 5, 2022. If
the parties would like for the Claims Commission to review prehearing briefs, the briefs are due
at the same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by May 5, 2022. The subpoena requests must include the
witnesses’ names and addresses. If ADC objects to issuance of any subpoena, ADC will have until
Tuesday, May 10, 2022, to file detailed objections to the witness’s proposed testimony.

If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for
that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the
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Claims Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’s
testimony, Claimant will need to submit a subpoena request by May 5, 2022. The subpoena request
must include the witness’s name and address. Once the Claims Commission issues the subpoena,
Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of the
Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on May 5, 2022.

Absent good cause shown, any subpoena requests received after May 5, 2022, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by May 5, 2022.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby
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The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Jun 16, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://usO6web.zoom.us/j/84188580665?pwd=MHJCUHhjS2RwWSFFY NjhKdXBiSDIlqdz09

Meeting ID: 841 8858 0665

Passcode: hn8UgY

One tap mobile

+13126266799,,84188580665#,,,,*476410# US (Chicago)
+19294362866,,84188580665#,,,,*476410# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 841 8858 0665
Passcode: 476410
Find your local number: https://usO6web.zoom.us/u/kbsCOcaVeE

180



From: Kathryn Irby

To: Thomas Burns (DOC)

Cc: Roni Gean (DOC

Subject: RE: HEARING SCHEDULED: McKinney v. ADC, Claim No. 200909
Date: Wednesday, March 9, 2022 3:09:00 PM

Attachments: mckinney-requesting hearing.pdf

Attached.

Thanks,

Kathryn

From: Thomas Burns (DOC) <Thomas.Burns@arkansas.gov>

Sent: Wednesday, March 9, 2022 3:09 PM

To: Kathryn Irby <Kathryn.lrby@arkansas.gov>

Cc: Roni Gean (DOC) <Roni.Gean@arkansas.gov>

Subject: RE: HEARING SCHEDULED: McKinney v. ADC, Claim No. 200909

Would you mind sending us whatever correspondence Mr. McKinney sent the commission? We do
not have anything

-TB

Legal Division

Arkansas Department of Corrections
Division of Correction

From: Kathryn Irby <Kathryn.Irby@arkansas.gov>

Sent: Wednesday, March 9, 2022 3:06 PM

To: Thomas Burns (DOC) <Thomas.Burns@arkansas.gov>

Cc: Roni Gean (DOC) <Roni.Gean@arkansas.gov>

Subject: HEARING SCHEDULED: McKinney v. ADC, Claim No. 200909

Thomas, please see attached.

Thanks,
Kathryn
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ARKANSAS COURT OF APPEALS

KOWAST ANDRADE MCKINNEY
APPELLANT

STATIE OF ARKANSAS

DIVISION |
No. CR-17-26+4

APPELLEL

Opinion Delivered Tanuary 10, 2018

APPEAL FROM THE COLUMBIA
COUNTY CIRCUIT COURT
NO. 14CR-16-35]

HONORABLE DAVID W. TALLEY, JR.,
JUDGE

AFFIRMED IN PART REVERSED AND
REMANDLD IN PART

LARRY D. VAUGHT, Judge

On November 10 and 24,

confidential informants 10 purchase meth

2015, law-enforcement officets worked with two

amphetamine from appellant Kwasi McKinney at

his residence located at —'l‘hcreaftcr‘ on January 28, 2010,

pursuant 0 a search warrant, law-

enforcement ufficers scarched McKinney’s home and found

methamphetamine, drug pnraphemalia, and a firearm. On Novembet 29, 2016, a Columbia

County jury found McKinney

methamphetanune, nuuntaining

guilty of delivery of methampheramine, possession of

a drug premuses, smultancous possession of drugs and a

firearm, possession of methamphetamine with in

AP

rent o deliver, and possession of 2 firearm
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by certain persons.! He was sentenced 1o serve rwentv-eight years’,” six vears’, eighteen year’,
sixty veats', thirte years', and owelve years” imprisonment, respectively, to be run consecusvely,
for a total of 134 years. On appeal, McKinney contends thae (1) there was msu feicient evidence
to support the convictions for simultineous possesiion of drugs and o tirearm and for
possession of o firenrm; (2) the circuir court abused it discretion in ordering consecutive
sentences; and (3) the circuit court abused its discretion in denying his request for a pretrial
hearing, We affirm in part and reverse and remand in part.

McKinney argues that the evidence was insarticient o support his convictons tor
simuttineous possession of drugs and a fircem and for possession of a fircarm.® More
specifically, he argues that the proof fuiled to establish that he constructively possessed these

items. He cites the esamony of Officer jonathan Chambers ot the Thirteenth Judicial Drug

lask Foree who stared thar there were two other men, Sharde Mullins and favlon Mclamie,

in the home at the time of the search. Chambers also wstified that these two men could have
phiced the drugs and fircarm in the closet, but they were not investgated, and the firearm and

drugs were not submitted o the crime lab for laent-priat testing. Based ou this evidence,

Vihe jury also found McRinney guilry of scond-degree endangeniry the welfare of o
minor; however, this conviction was dismissed on the State’s motion.

AeKinney was ventenced to cighteen years” imprisonment for the delivery-ot-
nethamphetamine convicdon plus an enhancement of en years” Imprisonment for
committing the crime in proximiry 1o certain faciliies {1 church) for a totl of owengy-elght
VOATS,

Hn this appeal, McKinner does nor challenge the sufficiency of the evidence
aipporting  the  couvicdons  for  delivery  of methamphetamine, possession  of

-

s

reramine, mainmining a drug premises, and possession of methamphetamine with
inent to delner,

.

i

methamp

1o
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McKinney argues, “Tt is not beyond the realm of possibility that someone else planted [the
firearmn and drugs] there and left {McKinney o] take the fall and face the consequences.”

In order to prescrve for appeal the issue of the sufficiency of the evidence, a defendant
use first raise the issue to the circuit coutt as provided in Arkansas Rule of Criminal
Procedure 33.1. Rule 33.1(2) provides that, in a jury wial, ¢ defendant must challenge
sufficicncy by a specific motion for directed verdict at the close of the evidence offered by the
prosecution and at the close of all the evidence. Ark. R Crim. P.33.1(a) (2017). A defendant’s
failure to raise the issuc at the times and in the manner required by the rule will constitute a -
waiver of any question pertaining to the sufficiency of the evidence to support the judgment.
Ark R Crm. P. 33.1(¢)-

A motion for directed verdict is inadequate if it states “that the cvidence is insufficient
|and] does not preserve for appeal issues relating to a specific deficiency such as insutficient
proof on the elements of the offense.” Gillard ». State, 372 Ark. 98, 101, 270 S.W.3d 8306, 838
(2008) (citing Ark. R, Com. P. 33.1(c); Smith n. State, 367 Ark. 274, 239 S.W.3d 494 (2000)).
The motion must specifically advise the circuit court as to how the evidence was deficient. Id,
270 $\V.3d ar 838. The reason underlying this requirement that specific grounds be"étaltcd and
that the absent proof be pinpointed is that it allows the circuit court the option of either
granting the motion or, if justice requires, allowing the Stmte to reopen its case to supply the
missing proof. Id., 270 SN.3d ar 838-39. We will not uddress the merits of an appellant’s
insufficiency nrgument where the directed-verdict motion is not specific. 14, 270 SW.3d ac
839.

In the present case, McKinney made the following motions for directed verdict:
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[ don’t believe that there was sufficient evidence that demonsirated ot proved that
[AMcKinney] in any way possessed specifically a firearm in this case, thevefore the jury
could not declare that he would be guily of simultancous possession of drugs and
firearms.

[ don’t believe that the State demonsirated or showed or met their burden in regard to
the gun and that [McKinney] in any way posscssed a firearm. Therefore, a jury could
ot conclude that he could be guily of pussession of a firearm.
McKinney's motions for directed verdict merely stated that he did not possess the firearm. He
did not argue helow that the State friled to prove that he constructively possessed the firearm.
Under these circumstances, we hold that McKinney’s moton was too general 1o preserve the
consrructive-possession argument he has raised on appeal. Condey i State, 2001 sk App. 597,
ar 67, 385 S.\W.3d 875, 87879 (holding that the appellant fuiled to preserve his sufficiency

argument where he argued in his motions for directed verdict thar the State tailed 1o prove

possession of drugs and dmg_parnphcmaliu but argued on appeal that the Sute failed to
establish constructive possession). Accordingly, we affirm on the issue of the sufficiency of
the cvidence supporting McKinney's convictions for simultancous possession of dmgs and a
firearm and possession of a fircarm by certain persons.

_'\IcI\'Ij:‘mi:).: also argues on appeal that the circuir court abused its discretion in ordernng
consecutive sentences.  After the jury returned its guilty verdicts and sentencing
recommendation, the Stte requested that the circuit court sentence McKinney to twenty-four
vears of suspended impuosidon of sentence (SI8) for the possession-o f-methamphetamine and
delivery-of-merhampheramine convictions and to order that the sentences for the remaining
convicnons (possession of a firearm by certain persons, maintaining a drug premises,

simulraneous possession of drugs and a fircarm, and the proximity enhancement), which

1
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totaled 130 years, be run consecutively. McKinney's counsel did sot respond or object.
T'hereatter, the circuit court found thar it lacked authoriny w order SIS where the defendant
had been determined o be a habital offender, and it conchuded that ic would follow the jury’s
sentencing recommendations. The court then stated that the jury had spent “quite a bit of time
deliberating on this. Obviously, they had different thoughts about different sentences,” and
ordered that the sentences run consecutively for a total of 154 vears. McKinney did not object.

In order to preserve an argument for appeal there must be an objection in the circuit
court that is sufficient 1o apprise that court of the particular crror alleged. Brows v State, 326
Ark. 56, 60, 931 5.\W.2d 80, 83 (1996). Further, we will not address arguments raised for the
first time on appeal. £d,, 931 8.W.2d at 83. Our supreme court has specifically stated that when
an appellant did not object  his or her terms of imprisonment being imposed consecutdvely,
the court would not address the argument on appeal. 14, 931 S\W.2d at 83 {cidng Richardson
w Statz, 314 Ark, 512, 863 S.W.2d 572 (1993).

In the instant case, McKinney raised no objection to the State’s request that his
sentences run consecutively or to the circuit court’s ruling thar his sentences run consecutively.
The alleged error should have been called to the atention of the circuit court by dmely
objection ot inquiry so that the court counld be given the opportunity to correct the error.
Thetefore, we hold that McKinney’s sentencing argument is not preserved for appeal. Brown,
326 Ark. at 60, 931 5.W.2d at 83; Mixon . Srate, 330 Ark. 171, 174, 954 S.W.2d 214, 216 (1997}
(holding that in order to preserve a challenge 1o the circuir court’s decision to run sentences
consecuavely, the appellant must make an objection in circuit court). Accordingly, we affirm

the circuit court’s decision to run i\-‘IcKinney’s sentences consccutvely.

4
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McKinney’s final argument on appeal is thar the circuit court abused its discreton in
denying his request for a pretrdal hearing. On October 13, 2016, McKinney filed five preteial
motons: a Motion to suppress smatement, a motion to suppress search, a motion {0 compel
testing of certain evidence, a motion for reconsideration of in the alternative 10 reduce bail,
and 4 motion in limine. On November 8, 2016, counsel for McKinney requested a hearing on
the motions, and the State objected the following day.

No hearing was held, and on November 14, 2016, the cireuit coutt entered an order
denying the motons o suppress the staement, 1O suppress the search, and o compel tesung,
finding thar they were untimely. The coust found that MeKinney had appeared on two
oceasions (July 7, 2016, and August 18, 2010) and announced he was ready for trial. Before

the jury teial started, counsel for MeKinney moved tot reconsideration, stating that by

announcing for aial, he did not intend (0 waive the right to a hearing on his pretrial motons.
The court reiterated its finding that McKinney had owice announced that he was ready for uial
and that the motion requesting the testing of evidence could not be performed before wial.
The court denied the motion for reconsideration.

On appeal, McKinney argues that, pursuant to Arkansas Rule of Criminal Procedure

16.2(b), a motion to suppress evidence is dmely if filed ten days before trial. Ark. R. Crm. P.

The court also denied the mosion for reconsideration or in the alternative o reduce
bail, stating that it had thoroughly considered the issuc at the Ocrober 6, 2016 bond hearing.
The coutt took the motion in limine under advisement. The disposition of these two motions
is not in dispute on appeal.

238 ks 202
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16.2(b) (2017). He contends that he filed his suppression motions? well before that; therefore,
the circuit court abused its discreton in denving his morion based on untimeliness.

The State first argues that, based on Rule 16.1 of the Arkansas Rules of Criminal
Procedure, Rule 16.2 does not apply because this was a cnminal prosecution in which the
omathus-hearing procedure was utilized. Ark. R, Crdm. P. 16.1 {2016). However, the record in
this case does not demonstrate that an omnibus hearing was set and/or held. Therefore, Rule
16.2 does apply. And based on Rule 16.2, McKinney's motions 1o suppress—filed forty-seven
days before trial—were tmely filed. Thercfore, we hold that the circuit court abused its
discretion in finding that the motions to suppress were untimely.

McKioney further contends that he was entitled to a hearing on his suppression
motions. While Rule 16.2 does not mandate a prewdal hearing on suppression motons, at the
very least, our statutory and case law mandates a hearing on the motion to suppress the
statement. Coon v. Stute, 76 Atk. App. 250, 254, 65 S.W.3d 889, 891 (2001). “A hearing is
mandatory on a motion to suppress, and the supreme court has said that a defendant is not
required 10 qucstiém the admissibility of his pretrial statements more than once.” Id, at 254, 65
S.\V.3d at 891. Likewise, in Runkén v State, our supreme court held that the citcuit court crred
when it admitted the defendant’s custodial statements without conducting 2 hearing on the
defendant’s suppression motion, as it had been requested to do. 329 Ark. 379, 399-400, 948
5.W.2d 397, 408 (1997). The holding thete relied on Arkansas Code Annotated sccdon 16-89-

107(b)(1) (1987), which provided in mandatory terms that a circuit court must hold a heating

°His argument on appeal does aot include his modon to compel testing of certain
evidence; accordingly, he has abandoned any argument related to this motion.

-l
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o1 1 MOLIoN [0 SUPPLEsSs a stalement. See altg Creene v Stare, 335 Ark. 1, 29-30, 977 524 192,
206 (1998) (holding that, based on Arkansas Code Annotated section 5-2-309(c) Repl. 1997),
a prewial heariny is required when a defendant contests a mental evaluation).

Based on the above, McKinney was entitled to a heating on his motion to suppress his
sratement, and the circuit court abused its discretion in denying his request. We do not extend
this holding to McKinney’s motion to suppress the search, as there is no statutory authonty
mandzting a preedal bearing on such 2 Moo,

Ag a final argument, the State contends that if the circuit court erred in denying the
movon to suppress McKinney's statement, the error was harmiess beyond a reasonable doubt.
‘The State contends that McKinney, in his statement, revealed information about his

methamphetamine trade, but he did not confess to any facts surrounding the charges he faced

at erial. or instance, he did not confess to the November 10 or 24, 2015 drug wansaczons or
w possessing any of the evidence obtained in the search of bis home on January 28, 2016. The
State argues that the informatton in the statement was curnulative of the testimony of other
witnesses at trial; thus, the error was harmless.

Ihegally obtained evidence that is erroncously admitted is subject to the constitutional
harmless-crror analysis. Sohadokd 1. State, 322 Ark. 63, 6974, 907 S.K.2d 693, 697 (1995) (citing
Falry r. Connecticnr, 375 U.S. 85 (1963)). Before a federal consttional error can be held
harmless, this court must declate it harmiess bevond a reasonable doubt. Schalrki, 322 Ark. at
70, 907 SW.2d at 697 (citations omitted).

Iy the case at bar, there was overwhelming evidence to support the jury’s findings that

MeKinney sold drugs w the confidendal informants on November 10 and 24, 2015. The

N
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informants and Officer Chambers, who participated in the drug transactions, testificd that
McKinney sold them drugs, and there were videos of the transactions. Therefore, the
admission of McKinney’s statement was harmless error beyond a reasonable doubt as to the
convictions for delivery of methamphetamine and possession of methamphetamine, and we
affiom those convictions.

However, we cannot teach the same conclusion regarding the remaining convictions
for maintaining & drug premuses, simultaneous possession of drugs and a firearm, possession
of methamphetamine with intent to deliver, and possession of firearm by certain persons.
While McKinney’s statement did not include admissions on these charges, his statemenr did
detail his drug business, and the jury could have found that he possessed the firearm and drugs
at his house as part of his drug business. Thercfore, we cannot conclude that the admission of
the statement—as it zelates to his convictions for maintaining a drug premises, possession of
merhamphetamine with intent to deliver, simultaneous possession of drugs and a firearm, and
possession of a firearm by certain persons—was harmless beyond a reasonable doubt.

In conclusion, we affirm McKioney’s convictions for delivery of methamphetamine
and possession of methamphetamine. However, we hold that the circuit coutt abused its
discretion in denying McKinney’s motions to suppress his statemerit and the search based on
undmeliness. Therefore, we reverse and remand the circuit court’s order denying McKinney’s
suppression motions. We also hold that the circuit court abused its discretion in denying
McKinney’s request for a heating on his motion to suppress his statement and that this was

not harmless errot.

9
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On remand, we direct the circult court to rule on the merits of McKinney’s motion to
suppress the search. We further direer the circuit coure to hold a hearing on the record for the
limited purpose of considerning the arguments and allegatons presented in McKinney’s prewial
motion to suppress his statement. [f, after ruling on the moton to suppress the scarch and/or
ar the conclusion of the hearing on the mogon 1o suppress the statement, the cireult cours
deternunes that cicher or both motons have mert, the cowt should suppress the search
add/or sarevoent zad order o vwa roal on vhe rcharess of moamoiniag o doee premises,
simulianeous possession of drugs and a firearm, possession of methampheramine with intent
to deliver, und possession of o firearm by certain persons. 1f the circuit court determines that
the motions lack merit, a new ual will not be required and these convicnuns will be athiomed.

Rankin, 329 Atk ac 401, 948 SW.2d ar 408; see wliv Bed v Stare, 324 Ark. 258, 262, 920 5. .2d

821, 823 (1996).
Affirmed in part; reversed and remanded in part.

GLADWIN and MURPIY, JJ., agree.

10
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Fifth Division

State of Arkansas
Vs. No. 14CR-16-35
Kwasi McKinney Defendant/ Petitioner

Petition for Relief Under Ark. R. Crim. P. 37.1

The defendant-petitioner petitions the court for a new trial of the case against him under
Ark. R, Crim. P. 37.1 and he states as follows:

McKinney was charged with delivery of methamphetamine, possession  of
methamphetamine, maintaining a drug premises, simultancous possession of drugs and firearm,
possession of methamphetamine with intent to deliver, possession of firearm by certain person
and proximity to certain facilities. On November 29, 2016 a Columbia County Jury found
MeKinney guilty on all counts and was sentencs to serve eighteen years (18)< six years {63,
eighteen years(18), sixty years(60), thirty years(30), twelve years(12), and ten year(10)
imprisoned to be run consecutively, for a total of 154 years. McKinney appealed to the Arkansas
Court of Appeals and was denied October 17, 2019 in CR-18-546, the date the mandate also
issued. This petition is timely filed, within sixty (60) days after that date, pursuant to Ark. R.

Crim. P. 37.2.
Strickland’s standard of Review: The burden of proof of an Ineffectiveness Claim-does it

undermine confidence in the outcome?
In Strickland vs. Washingtan, 466 U.S. 668 (1984), the Supreme Court recognized that

the right to effective assistance is essential to protect the fundamental right to a fair trial. To

prevail on a claim of ineffective assistance, it must be shown that counsel’s performance was
deficient and that the deficient performance prejudiced the defense. The standard is “reasonable
professional assistance”, meaning that counsel has a duty to bring “such skill and knowledge as

W11[ render the trial a reliable adversarial testing process.” See also Wiggins vs. Smith. 539 US.

210 (2003). To succeed on an ineffective assistance claim, it must be shown that counsel’s

performance fell below an “objective standard of reasonableness” and that there is a “reasonable

1
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probability that, but for counsel’s unprofessional errors, the results of the proceedings would
have been different.” A “reasonable probability” is a probability sufficient to undermine
confidence in the outcome, Vick vs, State. 301 Ark. 296. 782 S.W. 2d. 396 (1990).

The standard for evaluating claims of ineffective assistance of appellate counsel is
similar, Bell vs. Lockhart. 795 F. 2d 655 (8" Cir. 1986). If appellate counsel negligently falls to

raise issug, and there is a reasonable vrobability that the issue, if raised, would have resulted in a

reversal, reliel is warmranted. Sae jones vs, Barnes, 463 U.S. 745 (1984).

In this case, trial and appellate counsel were ineffective in several respects.

Ground One: McKinney was consiructively denied his right to counsel. Trial court abuse of
(,y‘é? Leva)- pomfin 24 )
discretion _causedito vnrejudice with & deficient performance and inadequate representation in

C i
violation of the 6" Amendment,

{AJ Trial court abused its discretion in denial of Trial Counsel motion to be refived as counsel. In
said motion, paragraph (2) stated the defendant was not cooperating with defense counsel in
oreparing his defense in this matier. How? Paragraph (3) stated the defendant is not in
communication with defznse counsel and is not complying with agreements he has entered.

YWhat agreements? Paragraph (4) Defendant instructed counsel to withdraw as his Attorney and

paragraph (5) counsel states that he was not prepared for trial.

(8} Conflict between McKinney and Counsel was serious and gave rise to presumption that

McKinney was prejudice by his inability to communicate with Counsel. Trial court did not fulfill

its duty to inguire into the conflict. Before ruling on a Motion to Withdraw of Counsel do to an

irrecg;;gi__i’_abie conflict, & cowt must conduct such necessary inquiry as might ease the
lefendant’s dissatisfaction, distrust, and concerns and the inquiry must also provide a sufficient

wia

pasis for reaching an informed decision. James v, Brigano, 470 F. 3d. 636 (8" cir. 2006).

1 Trial Counsel Josh Q Hurst utterly failed to develop and present a defense for trial. Counsel
did not file substantive pre-trtal motions. Counsel had several. procedural motions denied as
antimely. Counsel did not file for omnibus hearing to develop factual findings evidence. Counsel
failed 1o investigate witnesses. Counsel did not subpoena witnesses. Counsel did not object to
prosecution evidence. Counsel dic not strike bias Juror, defendant was prejudice by counsel at
guilty phase and sentencing, etc. .

{eround Two: Counsel was ineffective for faiture to file motion to suppress witetape and drug
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@@} McKinney has a right to be free from unreasonable searches and seizure was violated by a
unauthorized wire-tape interception made by police on November 10 and 24, 2015. Each
application for an order authorizing or approving the interception of wire, oral, or electronic

communication shall be made i writing upon oath or affirmation to a judge of competent

Jurisdiction and shall state the applicant’s authority to make such application. Arkansas Rules of

Criminal Procedure 10.1. Relying upon Kate vs. United States 389 U.S. 347. 88. S. Ct. 507 14 L.

£d 2d. 536, without prior judicial authorization no part of the contents such communication and

no evidence derived therefore may be received in any trial.

%

i@ There’s no record in this case shows that Detective Chambers and Detective Timer had an
order from a Judge authorizing or approving the interception of wire-tape. The unlawfully
aterception of wire-tape was an illegal search of the property of McKinney under the Fourth
Amendment of the United States Constitution and therefore should be suppressed as well as any
and all evidence gain as a result of search warrant. See i/\jd'ﬁ{:} Sun V) varked Shatkes 3T e 1 (j”%f;)

Ground Three: Trial Counsel was ineffective for failure to file motion to sever offense, Trial

Court erred in consolidating offenses for trial PUTPOSES.

(\M @ VicKinney was charged with delivery of methamphetamine for November 10, and November
24, 2015, The only connection between the two sales was fact that both were made to one of the
dame confidential informer and such showing along was insufficient to connect two sales by a
single scheme or plan within meaning of applicable rule Arkansas Rule of Criminal Procedure

272, 587 S.W. 2d. 28. The purpose of Ark. R, Crim. P. 22.2
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i 10 give effect to the principle that the state cannot bolster its case against the accused by
proving that he has committed other similar offenses in the past. Alford vs. State, 223 Ark. 330.
256 S.W. 2d. 804.

UB.} @) Delivery of control substance io confidential informant in exchange for money on November

10,2015 and deliver of conirol substance 14 days later on November 24, 2015, did not involve a

single scheme or plan citing Bunn vs, State 1995. §98 S.W. 2d, 450. 320 Ark 516. Joiner was not

proper in this case because the offenses were committed at different times, were not part of the
same lransactions or plans and involves different witnesses and evidence. Turner vs. State 2011,

280 5. W. 3d. 4002011 Ark. 111,
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@)’) {6 Pursuant to Arkansas Rules of Criminal Procedure 23.1 (a) trial court erred in consolidating
the offenses from November 2015 and offenses on January 28, 2016+ for purpose of trial. Clay

vs, State. 1994, 886 S.W. 2d. 608, 318 Ark. 550.

Some witnesses were indorsed in only one of the offenses consolidated for trial and that

permitiing the testimony to be considered by the jurors as to all of the offenses was error.
Witness endorsed to testify in one proceeding unless endorsed by the court to testify in all

proceedings even if the charges are alike in nature. In fact, Rule of Evidence 404 (b) has nothing

to do with the endorsement of witness, but rather concerns the admissibility of evidence of prior

crimes or wrongs. U.S, vs. Moore 375 F. 3d. 259 264-65 (8" cir. 2009). It 1s plain error to admit

prejudicial evidence of McKinney prior bad acts.

Ground Four: McKinney was prejudice by Appellate Counsel deficient performance in failing

1o _raise prosecutor failed fo comply with discovery motion pursuant to Arkansas Rules of

Criminal Procedure 17.1 and abandon arcument relating to Motion o Compel Testing of certain

evidence.
U})@ McKinney Trial Counsel filed a Motion for Discovery requesting expert scientific testings
end resulis of any test. The existing of the submission sheet which had been submitted with the

firearm was not revealed to McKinney. The Prosecutor for the state violated Arkansas Rule of

Criminal Procedure 17.1, when they failed to disclose to defense counsel crime Laboratory

results on firearm. McKinney trial counsel was entitles to requested material relating to

Laboratory testing performed by the state expert and absent of diligent failure of state to provide

material was unfairly prejudice to McKinney. Arkansas Rules of Criminal Procedure 17.3.

Hunter vs. State, 316 Ark. 746, 875 S.W. 2d. 630. In cases where prejudice will result from the

staies failure to comply with pre-trial discovery rules, the trial court must take appropriate action
to remove the prejudice by excluding the evidence, ordering discovery, granting a continuance or
catering another order appropriate under the circumstances. Shuffield vs, State. 23 Ark. App.

167, 745 (1998).
In Brady vs. Maryland, 373 U.S. 83. 87. 83 S. Ct. 1194-97 10 L. Ed 2d. 215. 218 (1963)

the state was required to tarn over allegedly exculpatory DNA evidence in order to allow
defendant to make colorable showing on innocent. State alleged withholding of laboratory

resting results constitutes Brady Violatica, given that allegedly withheld evidence would have

exciuded McKinney.

4
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LB)(@ Appellate Counsel Lott Rolfe IV proves to be ineffective for failure to raise appealable issue
on appeal relating to fingerprint testing of firearm. Two months prior to trial, Counsel filed a
Motion to compel testing of certain evidence regarding to the offense possession of firearm by
certain person. The trial court denied McKimmey motion for untimely. The offense contained
material; circumstantial, substantial evidence within discovery to raise the issue of stated offense
should have been dismissed due to lack of evidence.

Greuad Five: Counsel was ineffective for [ailure to properly challenge the sufficiency of

evidence on Motion for Directed Verdict.

Q‘\}@} Counsel motion for directed verdict was too general to preserve for appeal. Counsel did not

specifically advise the circuit court as to how the evidence was deficient. The evidence was
insutficient to support McKinney convictions for possession of firearm by certain person,
possession with intent to deliver methamphetamine, and simultaneous possession of drugs and
firearm. To prove constructive possession of contraband, the state is required to establish beyond
a reasonable doubt: (1) the defendant exercised cure, control and management over the

contraband, and (2) the defendant knew the matier possessed was contraband. Williams vs. State,

54 Ark. App. 352,927 S.W. 2d. 501 reversed 327 Ark. 213 939 S.W. 2d. 856.

The state did not meet its burden of proving every element of every criminal offense
beyond a reasonable doubt. Detective Chambers testified under oath and presented the element
of reasorable doubt by stating the gun and drugs could have belonged to the other subjects
{Jaylon McKamie and S. Mullins) in the home at the time of search, but was not investigated and
the fircarm and drugs was not submitted to the lab for latent-printing testing. During the search,
Agent Bradshaw found $305.00 on Jaylon McKamie and messages in his phone indicating he
had been trafficking drugs.

{ 5:/;\,@ To sustain a conviction of simultaneous possession of drugs and firearm, the firearm has to

be readily accessible for use. A.C.A. 5-74-106(d). There’s no evidence indicating the firearm that

was recovered was readily accessible for use. McKinney had remained outside the home while
officers conducted the search. 5-74-106(d) Vergara-Seto vs. State 202, 74 S.W. 3d. 653, 77 Ark.

£pp. 280. This is insufficient to demonstrate a prima facie of constructive possession. Boston vs,

State. 2000 S.W. 3d. 245, 69 Ark. Apwp. 155. Based on this evidence, it is not beyond the realm of

possibility that someone eise planted the {firearm and drugs) and left [McKinney] to take the fall

o

and face consequences.
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Ground Six: Trial Counsel failed to request jury instruction of charsed offense of Arkansas

Code Annotated 5-64-411 “Proximity to certain facilities” which carries an enhancement of a

mandatorv ten vears.

{M) Statue providing that a person is subject to enhanced sentencing of an additional term of
imprisonment if the person delivering the control substance and the offense is committed on or
within 1000 feet of a church required proof of a culpable mental state, a culpable mental state is
nonetheless required and is established only 1s a person acts purposely, knowingly or recklessly
(Emphasis Added) Small v sieste 2618 (0% Frpp §0,543 5% 3 560, e 5-0-103 ()

The state failed to address McKinney cuipéble mental state, a key element of the crime,
and thal there was no evidence that he was aware of the church’s location. The state also did not
present evidence that MeKinney acted purposely or knowingly, it failed to meet its burden of
oroof.

Cround Seven: McKinney was prejudice by Trial Counsel and Appellate Counsel for failure to

St

oroperly present and/or litigate 2 number of potentially meritorious arguments relating to Motion

o Supprese Statement.

(’M’ﬁ}l MeKinney custodial statement was used to corroborate other state evidence. McKinney
statement was msutficient to suppoit his conviction for simultaneous possession of drugs and
firearm, possessicn of {irearm by certain person, possession with intent to deliver and
mamniaining a drug premises.

McKinney statement did nct included admission on the above stated charges. The
satement only revealed information about his methamphetamine trade, but he did not confess to
any facts surrounding the charges he faces at tial, for instant he did not confess to the November
i0 or 24, 2015 drug transaction or possessing any of the evidence obtained in the search of his
sorne on January 29, 2016.

A conviction cannot be had in any case of felony upon the tending to connect the
defendant with the commission of the offense. A.C.A. 16-89-111 (e)(A), Smith vs. State, 202

2012 Ark. App. 534, 423 S.W.. 3d. 624. Evidence that merely raises suspicion of guilt is

msufficient, A.C.A. 16-89-111 (e¥{A). The statement was insufficient to support a finding of

guilt and if the statement was eliminated other evidence would have not showed guilt. A.C.A.

16-89-111 (e{(1){A). Picket vs. State 301 Ark. 345. The state did not meet its burden of proof.

The jury’s guilty verdict resorts to speculation and conjecture.
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E{)}{@) The statement made by McKinney that was submitted to the jury was edited and altered. On
remand for suppression hearing on motion to suppress statement, Prosecutor Ryan Phillips
admitted the statement that was played at trial was not the full version. Prior to the suppression
hearing on statement, Mr. Phillips produces a different statement from the statement that was
played at trial asserting that it was McXinney full custodial statement. i

The Stale edited, altered, and intentionally deleted exculpatory points within McKinney
custodial recording statement. The withholding of exculpatory and mitigating evidence in favor

of the accused violated Brady vs. Maryland also the Sixth and Fourteenth Amendment rights to a

#air and impartial trial.
Qf,) ) The basis of Arkansas Rule of Criminal Procedure 4.7 (b)(1) (3)are meritorious in regards

:0 the Motion to Suppress statement of the following guidelines: Ark. R. Crim, P. 4.7 (b)1}. In

deterraining the admissibility of any custodial statement, the court may consider together with all
ather relevant evidence and consisted with existing law, whether an electronic recording is

sabstantially accurate and not intenticnally altered. Ark. R. Crim. P.4.7 (b)(3), “Nothing in this

aule preciude the admission of a statement that is used only for impeachment and not as

<ubstaniive evidence.”

No custodial interrogational statement shall in any way be edited, altered from its original
format. Nothing prevents this recorded statement to be played in open court, to be used only for
impeachizent, but never for substantial evidence.

/@ McKinney made a statement to Special Agent Louis llmer and Agent Chambers at the
Columbia County Sheriff's office. McKinney submits that he did not legally waive his rights to
-emain silent. The burden is on the state to prove by a preponderance of evidence that a custodial
staterment was given voluntarily and was knowingly and intelligently made.

Cn remand for suppression hearing on Motion to suppress statement, Agent [Imer did not
show and testify as a witness to McKinney in-custody statement. The State evidence shows that
Agent llmer was present when McKinney made the statement, and his name was signed as a
wimess at the end of the statement. The State did not meet its burden of proof by failure to call
Agent [lmer that was present at the time of the interrogation or giving an adequate explanation

for his absence. Smith vs. State 256 Avk. 67 8.W. 2d. 504, A.C.A. 16-89-107(b).

7
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Ground Eisht: On remand for motion io suppress search hearing, counsel unreasonably failed to

raise and litigate the Frank vs. Delaware issue that existed with respect to the affidavit for the

search warrant.

{# On remand, a suppression hearing was held, but a full and fair hearing was not held, all due
to the counsel’s ineffectiveness. McKinney defense counsel was ineffective in inadequately

pursuing a suppression motion based upon Franks vs. Delaware. 438 U.S. 154 (1978). While

counsel metion was arguably sufficiently specific to raise grounds for suppression based upon

Franks vs, Delaware. 438 U.S. 154 (1978) at the suppression hearing counsel presented no

testimony or other evidence to support the motion to suppress search under Franks, if an officer
sibmils faise information or omits critical information from a search warrant application and
obtai & warrant, the resultant search may be unreasonable under the Fourth Amendment. Untied
States vs. Stropes. 387 F. 3d. 766. 77 (8* Cir. 2004),

& McKinney submits that the affidavit for the search warrant contained false statements that

were necessary to finding of probable cause for search. The statement made in the affidavit for
the warrant is obviously false with the respect to the amount of controlled substance that was
aliegedly purchased from McKinney. In the affidavit, Agent Chambers stated under oath the
drug transaction supposedly engaged on November 10, 2015 involved the purchase of 1.8 grams
¢t methamphetamine. However; crime 1ab results showed 1.3 grams and Drug Chemist Jennifer
Shirley testified at tial that it was 1.3 grams. That leaves apparently a half of gram (0.5 grams)
nissing. The affiant’s staiement in the affidavit for the warrant regarding the amount of
conirolied substance involving in this alleged transaction is false. Chambers stated under oath in
ihe affidavit for the warrant that the drug transaction supposedly engaged in November 24, 2015
involved the purchase of 6.1 grams of methamphetamine. However; crime lab results showed 4.6
grams and Drug Chemist Jennifer Shirley testified to the results at trial. Once again, where is the
missing methamphetamine? The statement in the atfidavit for warrant again is false. Aside the
Frank issue presented here, this raises serious questions about the evidence in this case
«nethamphetamine) and how, when, where and why some of it came up missing.

Ground Nine: Counsel was ineffective for fzilure to object to trial court abuse of discretion in

sentencirg MeKinney to consecutive sentences.

@ A defendant in criminal proceedings has a right under the Sixth Amendment to effective

assistance from his attorney at all criical stages in the proceedings which include sentencing,

- ~ T
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Defease counsel’s decision to stand silent at sentencing warrant presumption of prejudice. At the
close of the case, the trial court chose 10 give McKinney consecutive sentences for each
conviction for 154 vears. McKinney does not feel that a case like this warrants imposition of a
154 vear senience and that there was an abuse of discretion by the trial court in imposing such a
sentence.

(\?ﬂ{iﬁ} The trial court did not give a clear reason as 10 why it chose to sentence McKinney to
consecutively for his conviction. A factor that should have been given considerable weight, in
determining sentence, is that McKinney gave a recorded statement after his arrest detailing his
nvolvement in illegal drug activity. McKiney also appears to have been told that he would be
treated favorably by choosing to cooperate with Law enforcement officers.

Cround Ten: McKinney was denied rights to_impartial Judge. Counse] wag ineffective for

q- . TECUGE
failing to file motion for Tudee 1o reverse.

U\\: -{@} Tn 2006, David W. Talley Jr., Arkansas Bar No. 82155, was reprimanded and fined (CPC
docket no. 2006-044) for violating several rules of Arkansas Rules of Professional Conduct
offerses ?'ﬂx'oiving “moral turoitude” offenses involving dishonesty, breach of trust, or serious
interference with the administration of justice can indicate indifference to legal obligation. Mr.
Teailey misconducts reflects adversely on his honesty, impartiality, temperament of fitness to
serve as a Judge, in that it constituted failure {0 maintain personal integrity and brought bench

and bar irto disrepute. Rule of Disciplinary Inforcement 11 (D)(4).

Cround Eleven: McKinney was prejudice by substitution of counsel pursuant to Arkansas Rules

~£ Professional Conduct 1.9 (Dutieg to former Clients).

ffq\d@) Attorney Michael Yarbrough filed a motion to withdraw from McKinney case because he

* 1nad landed a job with the Atiorney General Office which is directly adverse to Mr. McKinney.
Mr. Yarbrough requested to be subsiituted with Attorney Jason Davis who is associated in the
sqrae firm. Mr. Yarbrough motion to substitute counsel of record was granted and Attorney Jason
Davis was appointed as counsel for McKanney.

The Arkansas Court of Appeals erred when they substituted counsel in the same Law

Pirm pursuant o Arkansas Rules of Professional Conduct 1.9 (a)(bY(X2)(eW1)(2) such prior
-epresentation has a duty {o obtain VicKinney consent before appointing a Attorney in the same

Tew Firm.

9
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Gronnd Twelve: Counsel failed to file motion for Judge to recuse from all proceedings on

grounds of conflict of inferest,
=Iounas of contlict of interest

m}@ Judge Talley previously represented MeKinney in multiple criminal cases occurring over the
course of seven years. With Judge Talley having a long-standing attorney-client relationship with
McKinney, it is nearly unquestionable that J udge Talley became mtimately familiar with certain
aspects of McKinney’s lifestyle, his habits, his trial strategies, his character, his propensity for
iruthfulness, etc. It is for this very reason the attorney-client privilege extends even beyond death
of the client,

LB}@@J A conflict of interest falls under Arkansas Code of Judicial Conduct 7. 11 (A) a Judge shall
disqualify himself or herself in any proceedings in which the judge’s impartiality might

reasonably be questioned including but not limited to the following circumstances 2. 11 (A)1-6

Arkansas Code of Judicial Conduct 2.11 (C) states Judge is subject to disqualify under this rule ,
~=Esas 00e ol Judicial Conduct 2.11 (C)
other than for bias or prejudice under paragraph (AXD).

(C)@%} The definition for recuse in the Black Law Dictionary (1) To remove (oneself) as Judge in a

particular cast because of prejudice or a conflict of interest. (2) To chailenge or object to (a

Jjudge) as being disqualified from hearing a case because.
A That this Court declare Petitiones’s senténce and conviction void.

B. That this Court grant an evidentiary hearing, appoint counsel for your petitioner,

and order the presence of your petitioner.
C. That this Court gran: your petitioner a new trial and any and all relief the Court

deems just and proper.

I }/70‘-/%-5‘ I 4 Ml £y , the petitioner herein; dnd in stipport of my
Rule 37:Petil'ion, afier first being’ duly sworn, do hereby swear that the statements, matters, and
things contained in my Rule 37 Petition are a true and accurate account to the best. of my
knowledge, information, and belief and for the purposes herein stated, set forth, and contained.

Kens| MK ng @y
.- 7
Petitioner,
ADC# _

ary Public, on this (LYo dayof _ O e

“State of Arkansas Lee County
Subscribed and sworn to before me, a Not

20 VA

v (<]
My Commission expires: \jb ~ \«?ﬁ 20 —Z/O

Coes o thﬁw\xj

Notary Public
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IN THE CIRCUIT COURT OF COLUMBIA COUNTY, ARKANSAS

CRIMINAL DIiVISION
STATE OF ARKANSAS PLAINTIFF
VS. NO. 14CR-16-35-5
KWASI MCKINNEY DEFENDANT

ORDER DISMISSING PETITION FOR RELIEF UNDER RULE 37.1
OF THE ARKANSAS RULES OF CRIMINAL PROCEDURE

Comes on for consideration the Defendant's “Petition for Relief Under Ark. R.
Crim. P. 37.1” (filed December 12, 2018). After reviewing the pieadings and the Circuit
Clerk’s file, the Court FINDS:

1. On November 29, 2016, the Defendant had a jury trial and was convicted of
Delivery of Methamphetamine, Possession of Methamphetamine, Possession of Drug
Paraphernalia, Maintaining a Drug Premises, Simultansous Possession of Drugs and
Firearms, Possession of Methamphetamine with Purpose to Deliver, Possession of a
Firearm by a Felon, and found to be a habitual offender. Pursuant to the jury’s

sentencing verdicts, the Defendant was sentenced o a term of one hundred fifty-four

(154) years in the Arkansas Department of Correction.

Page 1 of 4 EDPE i?’
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4. On December 12, 2019, the Defendant filed & pro se Petition for Relief Under

Arkansas Rules of Criminal Procedyre Rule 37.1.
3. Rule 37.2(c)(ii) of the Arkansas Rules of Criminal Procedure provides:

If an appeal was taken of the judgment of conviction, a petition claiming
relisf under this rula must be fited in the circuit court within Sixty (60) days
of the date the mandate js issued by the appeliate court. If a petition g
filed after g conviction is affirmed by the appellate court but before the
Mmandate is issued, the petition shall be treated as filed on the day after the

mandate is issued.

6. The Petition does not comply with Rule 37.2(c)(it) of the Arkansas Rules of
Criminal Procedure. The mandate wag issued on January 30, 2018 The Petition was

filed on December 12, 2019, six hundred eighty-one (681) days after the mandate was

issued,

£t 3) 234
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7. If it shoulg be considered that the Defendant's filing time shouig be extended
due to the femand, the Pefition does not comply Rule 37.2(c)(ii) of the Arkansas Rules

of Crimina| Procedure. The remang order provided jf the circuit coypt determined the

filed on December 1 2, 2019, five hundred ninety-six (56) days after the convictions were

deemed affirmed.

of at least fwn inches. The circuit court or appeliata court may dismiss any

LR e B

petition that fajls to comply with this subseciion.

13. The Petition doeg not comply with Rule 37.1(b) of the Arkansas Rujes of
Criminal Frocedure, Five (5) of the pages contain thirty-one (31) lines. All of the left
and right Margins are one angd One-eighth (1-1/8) inch or less. All of tha top margins ara
©ne and one-fourih (1-1/4) inch or less. All of the bottom margins are less than fwo (2)

inches: two (2) of the Pages having bottom margins of one ang three-fourths (1-3/4)

Exi3g 236
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inches, one (1) of the pages having botiorn margins of one and one-half (1-1/2) inches,
Six

(6) of the pages having bottom margins of one and one

For this feason, the Petition should be dismissed.

-fourth (1-1/4) inches or less.

1. Based upon the foregoing, the Defendant's “Petition for Relief Under Ark. R.

(filed December 12, 2019) is dismissed.
QLV

ITIS SO ORDERED.
Circuit Judge

Date: \/A/ ,12‘ 2930

Crim. P. 37.1”

£ #134
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FORMAL ORDER

STATE OF ARKANSAS. )
) SCT.
SUPREME COURT )

BE IT REM EMBERED, THAT A SESSION QF THE SUPREME COU RT
BEGUN AND HELD IN THY: CITY OF LITTLE ROCK., ON MARCH 12, 2020,
AMONGST OTHERS WERI: TH EFOLLOWING PROCI EDINGS. TO-WIT:

SUPREME COURT CASE NO. CR-18-546

KWASI MCKINNEY PETITIONER
V. APPEAL FROM COLUMBIA COUNTY CIRCUIT COURT — 14CR-16-35 .
STATE OF ARKANSAS o RESPONDENT

PETITIONER'S PRO ST PETITION TO REINVEST j URISDICTION IN THE TRIAL
COURT TO CONSIDER A PETITION FOR WRIT OF ERROR CORAM NOBIS. PETITION
DENIED. HART. I DISSENTS, SEE OPINION THIS DATE.

IN TESTIMONY. THAT THE ABOVEIS A TRUE COPY OF
THE ORDER OF SAID SUPREME COURT, RENDF RED [N
THE CASE HEREIN STAT ED. 1, STACEY PECTOL.,
CLERK OF SAID SUPREME COURT, HER EUNTO
SET MY HAND AND AFFIX THE SEAL OF SAID
SUPREME COURT. At M Y -OFFICE IN THE CITY OF
LITTUE ROCK. THIS 12T DAY OF MARCH. 2020.

CLERK

BY:

DEPUTY CLERK
ORIGINAL TO CLERK (W/COPY OF OPINION)
CC: KWASI MCKINNEY (W/COPY OF OPINION)

ADAM JACKSON, ASSISTANT ATTORNEY GENERAL
HON. DAVID W. TALLEY. JR.. CIRCUIT JUDGE (W/COPY OF OPINION)
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FORMAL ORDER

STATE OF ARKANSAS, )
) SCT.
SUPREME COURT )

BE I'T REMEMBERED, THAT A SESSION OF THE SUPREME COURT
BEGUN AND HELD IN THE CTTY OF LITTLE ROCK. ON JUNE 4, 2020, AMONGST
OTHERS WERE THE FOLLOWING PROCEEDINGS. TO-WIT:

SUPREME COURT CASE NO. CR-18-546
KWASI MCKINNEY o PETITIONER
V. APPEAL FROM COLUMBIA COUNTY CIRCUIT (.;"(J'L’R’l" - [4CR-16-35

STATE OF ARKANSAS " . RESPONDENT

PETITIONER'S PRO SE THIRD PETITION 10O REINVEST JURISDICTION IN T1HE
TRIAL COURT TO CONSIDER A PETITION FOR WRIT OF ERROR CORAM NOBIS.
PETITION DENIED. HART. L DISSENTS. SEE OPINION AND DISSENTING OPINION
THIS DATEL. : .

IN TESTIMONY. THAT THE ABOVE IS A TRUE COPY OF
THE ORDER OF SAID SUPREME COURT, RENDERED IN
THIEE CASE HEREIN STATED. I STACEY PECTOL.
CLERK OF SAID SUPREME COURT, HEREUNTO
SET MY HAND AND AFEIN THE SEAL OF SAID
SUPREME COURT. AT MY OFFICE IN THE CITY OF
LITTLE ROCK. THIS 4THEDAY ()E; JUINEL 2020,

} CLERK

BY: . — -
DEPUTY CLERK

ORIGINAL TO CLERK (W/COPY OF OPINIONS)
CC: KWASEMCKINNEY (W:COPY OF OPINIONS)

ADAM JACKSON, ASSISTANT ATTORNEY GENERAL
HON. DAVID W. TALLEY. IR.. CIRCUIT JUDGE (W/COPY OF OPINIONS)

+ | ‘
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IN THE CIRCUIT COURT OF COLUMBIA COUNTY, ARKANSAS

CRIMINAL DIVISION
STATE OF ARKANSAS PLAINTIFF
VS. NO. 14CR-16-35-5
KWASI MCKINNEY DEFENDANT

ORDER DENYING MOTION FOR ISSUANCE OF WRIT OF HABEAS CORPUS

Comes on for consideration the Defendant's “Motion for Issuance of Writ of
Habeas Corpus Pursuant to A.C.A. 16-112-201 et.seq.” (filed February 14, 2020). After
reviewing the pleadings and the Circuit Clerk’s file, the Court FINDS:

1. On November 29, 2016, the Defendant had a jury trial and was convicted of
Delivery of Methamphetamine, Possession of Methamphetamine, Possession of Drug
Paraphernalia, Maintaining a Drug Premises, Simuitaneous Possession of Drugs and
Firearms, Possession of Methamphetamine with Purpose to Deliver, Possession of a
Firearm by a Felon, and found to be a habitual offender. Pursuant to the jury's
sentencing verdicts, the Defendant was sentenced to a term of one hundred ﬁftyi-four
(154) years in the Arkansas Department of Correction.

2. The Defendant appealed his convictions. The convictions were affirmed in

part and reversed and remanded in part, and the mandate was filed on February 5,

Page 1 of 5

E+#(a 244



245



2018. The Defendant appealed the ruling on the issues raised on remand. The rulings
were affirmed, and the mandate was filed on October 24, 2019,

3. On December 12, 2018, the Defendant filed a pro se Petition for Relief under
Arkansas Rules of Criminal Procedure Rule 37.1.

4. On February 14, 2020, the Defendant filed a pro se Motion for Issuance of
Wit of Habeas Corpus Pursuant to A.CA. 16-112-201, et. seq.

5. The Defendant asserts “that scientific evidence not available at trial clearly
establishes petitioners [sic] actual innocence”. In support of the contention, he
references “an affidavit of witnesses who state the ‘green crown royal bag’ of drugs,
baggies and scales were not petitioners. (see exhibit “A” attached hereto).” The
Defendant “requests scientific testing, finger print camarison [sic] and analysis on the
evidence, i.e. semi-automatic handgun, plastic baggies, scales and even the ‘green
crown royal bag’ be conducted by the Arkansas Crime Lab”. The Brief in support of the
motion focuses on the alleged failure of law enforcement to investigate other individuals
and failure of trial counsel to investigate.

6. The Court notes that there is no exhibit “A” filed with either the Motion or the
Brief.

7. A petition under A.C.A. Sec. 16-1 12-201 is strictly limited to claims related to
scientific testing of evidence. Therefore, the Defendant’s assertions of the failure of law
enforcement to investigate other individuals and failure of trial counsel to investigate are
not properly raised under this statute.

8. A petition under A.C.A. Sec. 16-1 12-201 must meet the ten (10) requirements

of A.C.A. Sec. 16-112-202.
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9. The Defendant’s Petition fails to meet the requirement of A.C.A. Sec. 16-112-
202(6):

The person making a motion under this section identifies a theory of

defense that:

(A) Is not inconsistent with an affirmative defense presented at the trial of

the offense being challenged under 16-112-201: and

(B) Would establish the actual innocence of the person in relation to the

offense being challenged under 16-112-201.

The testing requested by the Defendant would not estabiish actual innocence.
Neither the lack of the Defendant’s fingerprints ner the presence of any other person’s
fingerprints would establish innocence on these charges.

10. The Defendant's Petition fails to meet the requirement of A.C.A. Sec. 16-
112-202(7):

The identity of the perpetrator was at issue during the investigation or
prosecution of the offense being challenged under 16-112-201.

The identity of the Defendant was never an issue.

11.  The Defendant's Petition fails to meet the requirement of A.C.A. Sec. 16-
112-202(8):

The proposed testing of the specific evidence may produce new material

evidence that would: ,

(A) Support the theory of defense described in subdivision (6) of this

section; and

(B) Raise a reasonable probability that the person making a motion under

this section did not commit the offense.

The testing requested by the Defendant would not produce new material
evidence that would raise a reasonable probability that the Defendant did not commit
the offenses. Neither the lack of the Defendant's fingerprints nor the presence of any

other person’s fingerprints reasonable probability that the Defendant did not commit the

offenses.
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12.  The Defendant's Petition fails to meet the requirement of A.C.A. Sec. 16-
112-202(10):

The motion is made in a timely fashion subject to the following conditions:

(B) There shall be a rebuttable presumption against timeliness for any

motion not made within thirty-six (36) months of the date of conviction.

The presumption may be rebutted upon a showing:

() That the person making a motion under this section was or is

incompetent and the incompetence substantially contributed to the delay

in the motion for a test;

(it} That the evidence to be tested is newly discovered evidence;

(iii) That the motion is not based solely upon the person’s own assertion of

innocence and a denial of the motion would result in a manifest injustice:

(iv) That a new method of technology that is substantiaily more probative

then prior testing is available: or

(v) Of good cause.

The date of conviction was November 29, 2016 and the Defendant’s Motion was
filed on February 14, 2020: this was over thirty-eight (38) months after the date of
conviction.

The Defendant's Motion contains no claim that the presumption of untimeliness
should be rebutted. In reviewing the history of this case, it is clear to the Court that
there is no valid rebuttal:

(i) There can be no valid assertion of the Defendant's incompetence.

(if) The evidence requested to be tested in not newly discovered evidence.

(iif) The motion is based solely upon his own assertion of innocence. Denial of
the motion would not result in a manifest injustice.

(iv) There is no assertion of a new method of technology.

(v) There is no good cause.

13. In considering all of the assertions of the Defendant concerning testing of the

requested items in the light most favorable to the Defendant, when viewed in the light of

Page 4 of 5



251



the evidence as a whole, it would not be sufficient to establish by clear and convincing
evidence that no reasonable fact-finder would find the Defendant guilty of the underlying
offenses.

14. Based upon the foregoing, the Defendant's “Motion for Issuance of Writ of

Habeas Corpus Pursuant to A.C.A. 16-112-201 et.seq.” (filed February 14, 2020) is

{/ﬁ/&ﬂ

Circuit Judge
Date: JA/ -12, 2020

denied.

ITiS SO ORDERED.
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IN THE CIRCUIT COURT OF COLUMBIA COUNTY, ARKANSAS
CRIMINAL DIVISION

STATE OF ARKANSAS PLAINTIFF

VS. NO. 14CR-16-35

KWASI| ANDRADE McKINNEY DEFENDANT
ORDER

On this the 16" day of December, 2019, comes on for consideration the Petition
for Reduction of Sentence (filed on November 4, 2018). The Court has reviewed the
pleadings and the file of the Columbia County, Arkansas Circuit Clerk.

The Petition is denied.

IT 1S SO ORDERED.

Circuit Judge

YD
=

Date: e.(Ct—Z'v (7‘ 2019
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Arkansas
State Claimr Commissiar

APk 0 4 2077

RECEIVEL

IN THE CIRCUIT COURT OF COLUMBIA COUNTY, ARKANSAS
CRIMINAL DIVISION

STATE OF ARKANSAS PLAINTIFF
V8. : NO. 14CR-2016-35

KWASI MCIKINNEY DEFENDANT

ORDER

Comes on for consideration the Defendant's Motion to Recuse (filed January 13,
2020). After reviewing the pleadings and the Circuit Clerk’s file, the Court FINDS;
1. On January 13, 2020, the Defendant filed a Motion to Recuse.

2. The Motion has no merit.

WHEREFORE, the Defendant’s Motion is deni
IT IS SO ORDERED.
[/ k\

Ciroutt Judée
Date:_ )C'm IZ),#.Q(? 2024
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Judicial Discipline e Disability Commission

JUDGE KIRK JOHNSON 323 Center Street » Suite 1060 DAVID J. SACHAR
CHAIRMAN Little Rock, AR 72201 EXECUTIVE DIRECTOR
(501) 682-1050 » Fax: (501) 682-1049
- E-Muail: jdde@arkansas.gov

June 9, 2020
Honorable David Talley
5th Division Circuit Court
P.©. Box 785
Magnolia, AR 71753
RE: Gase: #20155
Dear Judge Talley:
A Judicial Discipline and Disability Commission investigative panel reviewed a complaint filed
against you by Kwasi Mekinney. An investigation was conducted 1o determine if the
complainant's allegations might constitute any basis for-action by this Commission.

“The investigation iritiated by this complaint did not reveal or find sufficient facts to support
a claim of judicial-misconguct, wrong-doing, or incapacity within:the Commission's
jurisdiction. As a result of this finding; there is insufficient. cause fo proceed:and this
complaint is dismissed. This dismissal notice is the Commission’s final notice in this
compiaint and is public information.

ks

Executive Dinettor

cc:  Kwasi McKinney
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IN THE CIRCUIT COURT OF COLUMBIA COUNTY, ARKANSAS
CRIMINAL DIVISION

STATE OF ARKANSAS PLAINTIFF
VS. NO. 14CR-16-35-5
KWASI MCKINNEY DEFENDANT

ORDER DENYING MOTION TO AMEND RULE 37 PETITION

Comes on for consideration the Defendant's “Motion to Amend Rule 37 Petition”
(filed January 21, 2020). After reviewing the pleadings and the Circuit Clerk's file, the
Court FINDS:

1. On November 29, 2018, the Defendant had a jury trial and was convicted of
Delivery of Methamphetamine, Possession of Methamphetamine, Possession of Drug
Paraphernalia, Maintaining a Drug Premises, Simultaneous Possession of Drugs and
Firearms, Possession of Methamphetamine with Purpose to Deliver, Possession of a
Firearm by a Felon, and found fo be g habitual offender. Pursuant to the jury's
sentencing verdicts, the Defendant was sentenced to a term of one hundred fifty-four
(154) years in the Arkansas Department of Correctioﬁ. ,

2. The Defendant appealed his convictions. The convictions were affirmed in ;

part and reversed and remanded in part, and the mandate was filed on February 5,
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2018. The Defendant appealed the ruling on the issues raised on remand. The rulings
were affirmed, and the mandate was filed on October 24, 2019.

3. On December 12, 2019, the Defendant filed a pro se Petition for Relief under
Arkansas Rules of Criminal Procedure Rule 37.1.

4. On January 21, 2020, the Defendant filed a pro se Motion to Amend Rule 37
Petition.

5. Rule 37.2(e) of the Arkansas Rules of Crirninal Procedure provides: “Before
the court acts upon a petition filed under this rule, the petition may be amended with
leave of the court.”

8. The original Petition for Relief under Arkansas Rules of Criminal Procedure
Rule 37.1 was untimely pursuant to Rule 37.2(c)(ii). . There can be no amendment that
can cure the untimeliness of the original Petition.

7. The original Petition for Relief under Arkansas Rules of Criminal Procedure

Rule 37.1 failed to comply with Rule 37.1(b).

8. For the reasons set out above, the “Motion to Amend Rule 37 Petition” (filed

(Ll

Circuit Judge

Date;jh j}, 2)\, .20'10

January 21, 2020) is hereby denied.

IT 1S SO ORDERED.
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IN THE CIRCUIT COURT OF COLUMBIA COUNTY, ARKANSAS
CRIMINAL DIVISION

STATE OF ARKANSAS PLAINTIFF
VS. NO. 14CR-16-35-5
KWASI MCKINNEY DEFENDANT

ORDER DENYING MOTION TO FiLE SUPPLEMENTAL RULE 37 PETITION

Comes on for consideration the Defendant's “Motion to File Suppremental Rule
- S? Petition” (filed November 21, 2019). After reviewing the pleadings and the Circuit
Clerk’s file, the Court FINDS:

1. On Nov/e:mber 29, 2016, the Defendant had a jury trial and was convicted of
Delivery of Methamphetamine, Possession of Methamphetamine, Possession of Drug
Paraphernalia, Maintaining a Drug Premises, Simultaneous Possession of Drugs and
Firearms, Possession of Methamphetamine with Purpose to Deliver, Possession of a
Firearm by a Felon, and found to be a habitual offender. Pursuant to the jury’s
sentencing verdicts, the Defendant was sentenced to a term of one hundred fifty-four
{154} years in the Arkansas Department of Correction.

2. The Defendant appealed his convictions. The convictions were affirmed in

part and reversed and remanded in part, and the mandate was filed on February 5,
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2018. The Defendant appealed the ruling on the issues raised on remand. The rulings
were affirmed, and the mandate was filed on October 24, 2019,

3. On December 12, 2019, the Defendant filed g Pro se Petition for Relief under
Arkansas Rules of Criminal Procedure Rule 37.1.

4. The Motion to File Supplementa] Rule 37 Petition was filed prior to the filing of
the Petition for Reljef under Rule 37.1. Therefore, it is premature and should be
dismissed.

5. If on review, the Motion to File Supplemental Rule 37 Petition js considered g
motion for filing an enlarged petition, it féils to set forth any legitimate ground or
Justification for filing an eniarged petition. The basis of the Motion is that he needs
additional pages to include complaints against three (3) attorneys he had prior to his

trial counsel. Therefore, the Motion to enlarge should be denied,

8. For the reasons set out above, the “Motion to File Supplemental Rule 37

Petition” (filed November 21,2019) is hereby dismissed and denied.

JJ/@@

Circuit Judge

= &)
Date: jb/: )-—1[ 220

IT IS SO ORDERED.
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FORMAL ORDER

STATE OF ARKANSAS, )
) SCT.
COURT OF APPEALS )

BE IT REMEMBERED, THAT A SESSION OF THE COURT OF APPEALS
BEGUN AND HELD IN THE CITY OF LITTLE ROCK, ON JANUARY 12, 2022,
AMONGST OTHERS WERE THE FOLLOWING PROCEEDINGS, TO-WIT:

COURT OF APPEALS CASE NO. CR-20-658 _
KWAST ANDRADE MCKINNEY APPELLANT

V. APPEAL FROM COLUMBIA COUNTY CIRCUIT COURT - 14CR-16-35
STATE OF ARKANSAS APPELLEE

APPELLANT’S PRO SE MOTION TO RECALL THE MANDATE IS DENIED.
VIRDEN, J., NOT PARTICIPATING.

IN TESTIMONY, THAT THE ABOVE IS A TRUE COPY OF
THE ORDER OF SAID COURT OF APPEALS, RENDERED
IN THE CASE HEREIN STATED, I, STACEY PECTOL,
CLERK OF SAID COURTOF APPEALS, HEREUNTO

" SET MY HAND AND AFFIX THE SEAL OF SAID
COURT OF APPEALS, AT MY OFFICE IN THE CITY
OF LITTLE ROCK, THIS 12TH DAY OF JANUARY,

2022.
‘ﬁ//

U{ 7 - CLERK

N

ORIGINAL TO CLERK

CC:  KWASI ANDRADE MCKINNEY
DAVID L. EANES, IR, ASSISTANT ATTORNEY GENERAL
HONORABLE DAVID W, TALLEY, JUDGE

13
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CEF (Attachment I) FOR OFFICE USE ONLY
Unit/Center MA X -

Name A s Ly , ey g},« Date Received:
ADC# Brks # -ob Assignment GRV. Code #:

%+ (-1 {(Date) STEP ONE: Informal Resolution
- 23 ~ZZ(Date) STEP TWO: Formal Grievance (All complaints/concemns Md /@W@d indfornally.)

If the issue was not resolved during Step One, state why:

SHep ok,
, (Date) EMERGENCY GRIEVANCE (An emergency situation is one in which you may be subject to
a substantial risk of physical harm: emergency grievances are not for ordinary problems that are not of serious
nature). If you marked yes, give this completed form to the designated problem-solving staff, who will sign the
attached emergency receipt. In an Emergency, state why:

Is this Grievance concerning Medical or Mental Health Services? Ifyes, circle one: medical or mental

BRIEFLY state your one complamt/concem and be spec1ﬁc as to the complamt, date, place, name of personnel

Yy Lma! ujark L4 fne maﬁfrf\f nfin o, L geel 40 ‘}w 4;’ R .
VY np the fﬁ’}mf f_L/! o tln ;,L T h ] ;ﬂ g 1V 1")/}405‘“:“:’) Fool”
LN / T ) 7 j‘_ 7 ,
: 3 AANLTY £ I 1;1 s ,Q[ r)’-'z.//h}f’ 27

May 5{{7[))1_ lﬁ 1Li/f ﬂ]\: nm.@rs, il ﬂ.ap;/ Ti’ufm ﬁﬁﬁﬁ A,wuwfu
I [ﬁ 8@:‘[ 79 jgi ,;.;A‘Q-QP* A4 ade,

iAp/'/ﬁ 3-20 -Z2%

Inmate Slgnature : Date )
" THIS SECTION TO ED QUT BY STAFF O
This form was received on _3- 2% ~2¢0_ (date), and determined to be Step One and/or an Emergency Grievance
A (Yes or No). This form was forwarded to medical or mental health? (Yes or No). If yes, name
of the lierson that department rec isform: - - Date .
. i N 2 e 3-75- L&
PRINT STAFF NAME (PROBLEM SOLVER) ID Number Staff Signature - Date Received

Describe action taken to resolve complaint, including dates:

Staff Signature & Date Retumed Inmate Signature & Date Received
This form was received on . A (date), pursuant to Step Two- Is it an Emergency" Wes or No).
Staff Who Received Step Two Gnevance ) fr o - Date: D
Action Taken: (Eorwarded to Grievance OfﬁcerNVarden!ﬁther) Date

If forwarded, provide name of person receiving this form: Date:

DISTRIBUTION: YELLOW & PINK - Inmate Receipts; BLUE - Grievance Officer; ORIGINAL Given back
to Inmate after Completion of Step One and Step Two. :
o Inmate after Completion of Step P E,‘ # }Lf roeiis &...mmm
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T (Attachment T) FOR OFFICE USE ONLY
i 1 Unit/Center GRV. #

Name K /Ay M < Jl. aney Date Received:

’ _—
ADC# _; Brks -ob Assignment GRV.Code#:

3’ 20-22 Z (Date) STEP ONE: Informal Resolution

1. 2% 22 (Date) STEP TWO: Formal Grievance (All complaints/concerns should first be handled mfomlally)
If the issue was not resolved during Step One, state why:
skegd o€
, (Date) EMERGENCY GRIEVANCE (An emergency situation is one in which you may be subject to
a substantial risk of physical harm: emergency grievances are not for ordinary problems that are not of serious
nature). If you marked yes, give this completed form to the designated problem-solving staff, who will sign the
attached emergency receipt. In an Emergency, state why:

Is this Grievance concerning Medical or Mental Health Services? If yes, circle one: medical or mental
_B[EEL_ state your one complmnt/concem and be specific as to the complaint, date, place name of personnel
nvolved and how vog were affected. (Please Print); Saf, u/#.ie Nl O :‘ yt Y

_”‘.’: A if] 1 A £ s « il vl O i s ALl Sedf o %
7. he  Jeygud : ' ’ '
» 2 £ 7 o Pt
i

ol F-29-22

Inmate Slgnature Date

e 1% ? 56 ECT;OF TO BE FILLED OUT BY STAFF ONLY S
This form was regerded onf/, i (date), and determined to be Step One and/or an Emergency Gpev,mce

(Yes of\No0)/ This form was forwarded to medical or mental health? (Yes or No). If yes, name
of the person j dep t receiving this form: P / Date _ .
“ Ll Keq VFes
PRINT STAFF NAME (PROBLEM SOLVER)  [D Number Staff Signature ' Date Received
Describe action taken to resolve complaint, including dates:

Staff Signature & Date Inmate Signature & Date Received

This form was received date), pursuant to S/tep Two. Is it an Emergency? {Yes or No).
Staff Who Received Ste ce: [ o (e Date: ¢ '-3), [y

Action Taken: F orwarded to Grlevance Officef/Warden/Other) Date:
If forwarded, provide name of person pecelvmg this form: -— -~ - Date:

-----------------------------------------------------------------------------------------

DISTRIBUTION: YELLOW & PINK - Inmate Receipts; BLUE Grievance Officer; ORIG]NAL Given back
to Inmate after Completion of Step One and Step Two.
P P P F; \(ﬁ ] C)- ADCF-15 %-.m igcom
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15
16
17
18
19
20
21
22
23
24

25
26

75

I, Jerri Gale Harrelson, Official Court Reporter for
the Circuit/Chancery Court, 13th Judicial District of
Arkansas, do hereby certify that T recorded the proceedings
by Stenomask recording in the case of THE STATE OF ARKANSAS
VERSUS KWASI ANDRADE MCKINNEY, Columbia County Circuit No.
2016-59-5, on April 16, 2018; before the Honorable David
W. Talley, Jr., Circuit/Chancery Judge thereof, at
Magnolia, Arkansas; that said recording has been reduced
to a transcription by me, and the foregoing pages numbered
one through 75 constitute a true and correct transcript
along with all items received into evidence, of the
broceedings held to the best of my ability.

Witness my hand this 3rd day of June, 2018.

Cost of Transcript:$315.00

g, VERRIGALE HARRELSOR j‘(x\/\, MW;@
ARKANSAS

No. 12347499

CLEVELAND COUNTY J@RRI GALE HARRELSON, CCR

W(:omm!sslonExpfres4-06-2026 Supreme Court Certified Reporter No.533

JERR! GALE HARRELSON

MY COMMISSION EXPIRES: ARKANSAS SUPREME COyRT
April 6, 2026. CERTIFIED COURT REPORTER
* * * * * * * * * * * * * *
i35
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493

CERTIFICATE

I, Jerri Gale Harrelson, Official Court Reporter for
the Circuit/Chancery Court, 13th Judicial District of
Arkansas, do hereby certify that I recorded the proceedings
by Stenomask recording in the case of THE STATE OF ARKANSAS
VERSUS KWASI ANDRADE MCKINNEY, Columbia County Circuit No.
2016~35-5, on November 29, 2016; before the Honorable David
W. Talley, Jr., Circuit/Chancery Judge thereof, at Magnolia,
Arkansas; that said recording has been reduced to a
transcription by me, and the foregoing pages numbered one
through 482 constitute a true and correct transcript along
with all items received into evidence, of the proceedings

held to the best of my ability.

Witness my hand this 6th day of February, 2017.

Cost of Transcript:$2,033.20
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454

JERRI GALE HARRELSON, CCR
Supreme Court Certified Reporter No.533

MY COMMISSION EXPIRES:

April 26, 2026.

* * * * * * * * * * * * * *
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From: Kathryn Irby

To: Thomas Burns (DOC)

Cc: Roni Gean (DOC)

Subject: HEARING RESCHEDULED: McKinney v. ADC, Claim No. 200909
Date: Monday, May 23, 2022 1:17:00 PM

Attachments: McKinney v. ADC -- 200909 -- hearing rescheduling Itr.pdf

Thomas, please see attached.

Thanks,
Kathryn
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
May 23, 2022
Mr. Kwasi McKinney (ADC 137065)
Post Office Box 970
Marianna, Arkansas 72360
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

Due to a scheduling conflict, the Claims Commission has rescheduled this claim for
hearing on Friday, July 15, 2022, beginning at 9:00 a.m. All parties will attend via Zoom. The
Zoom invitation is enclosed, and the Claims Commission asks that Mr. Burns provide the Zoom
invitation to Mr. McKinney’s unit.

Each party’s witness lists, exhibit lists, and exhibits are due by Friday, June 3, 2022. If the
parties would like for the Claims Commission to review prehearing briefs, the briefs are due at the
same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by June 3, 2022. The subpoena requests must include the
witnesses’ names and addresses. The Claims Commission notes that the subpoena requests
previously submitted by Claimant do not include addresses or a certificate of service indicating
that the filing was served upon ADC. Claimant may resubmit subpoena requests with the requested
information added on or before June 3, 2022. If ADC objects to issuance of any subpoena, ADC
will have until June 8, 2022, to file a detailed objection.





If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for
that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the
Claims Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’s
testimony, Claimant will need to submit a subpoena request by June 3, 2022. The subpoena request
must include the witness’s name and address. Once the Claims Commission issues the subpoena,
Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of the
Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on June 3, 2022.

Absent good cause shown, any subpoena requests received after June 3, 2022, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by June 3, 2022.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby





The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Jul 15, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://usO6web.zoom.us/j/84188580665?pwd=MHJCUHhjS2RwWSFFY NjhKdXBiSDIlqdz09

Meeting ID: 841 8858 0665

Passcode: hn8UgY

One tap mobile

+13126266799,,84188580665#,,,,*476410# US (Chicago)
+19294362866,,84188580665#,,,,*476410# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 841 8858 0665
Passcode: 476410
Find your local number: https://usO6web.zoom.us/u/kbsCOcaVeE










ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
May 23, 2022
Mr. Kwasi McKinney (ADC Il
I
I
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

Due to a scheduling conflict, the Claims Commission has rescheduled this claim for
hearing on Friday, July 15, 2022, beginning at 9:00 a.m. All parties will attend via Zoom. The
Zoom invitation is enclosed, and the Claims Commission asks that Mr. Burns provide the Zoom
invitation to Mr. McKinney’s unit.

Each party’s witness lists, exhibit lists, and exhibits are due by Friday, June 3, 2022. If the
parties would like for the Claims Commission to review prehearing briefs, the briefs are due at the
same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by June 3, 2022. The subpoena requests must include the
witnesses’ names and addresses. The Claims Commission notes that the subpoena requests
previously submitted by Claimant do not include addresses or a certificate of service indicating
that the filing was served upon ADC. Claimant may resubmit subpoena requests with the requested
information added on or before June 3, 2022. If ADC objects to issuance of any subpoena, ADC
will have until June 8, 2022, to file a detailed objection.
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If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for
that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the
Claims Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’s
testimony, Claimant will need to submit a subpoena request by June 3, 2022. The subpoena request
must include the witness’s name and address. Once the Claims Commission issues the subpoena,
Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of the
Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on June 3, 2022.

Absent good cause shown, any subpoena requests received after June 3, 2022, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by June 3, 2022.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby
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The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Jul 15, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://usO6web.zoom.us/j/84188580665?pwd=MHJCUHhjS2RwWSFFY NjhKdXBiSDIlqdz09

Meeting ID: 841 8858 0665

Passcode: hn8UgY

One tap mobile

+13126266799,,84188580665#,,,,*476410# US (Chicago)
+19294362866,,84188580665#,,,,*476410# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 841 8858 0665
Passcode: 476410
Find your local number: https://usO6web.zoom.us/u/kbsCOcaVeE
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From: Thomas Burns (DOC)

To: ASCC Pleadings

Cc: Roni Gean (DOC

Subject: Kwasi McKinney v ADC 200909
Date: Monday, May 23, 2022 1:09:03 PM
Attachments: 2067 001.pdf

Witness and Exhibit List

Thomas Burns

General Counsel

Arkansas Department of Corrections
Division of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

Cell: (870) 515-0918

thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of
Arkansas and may be protected by state and federal laws governing disclosure of private
information. It is for the intended recipient only. If an addressing or transmission error has
misdirected this e-mail, please notify the author by replying to it. If you are not the intended
recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC 137065) CLAIMANT

v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

RESPONDENT WITNESS and EXHIBIT LIST

Comes Now the Respondent, Arkansas Department of Correction (ADC), for its Motion,
states:
Witness List
Iz Claimant
2. Any Witnesses of the Claimant.
3. Angela Jenkins
Exhibit List
4. Relevant ADC policies
55 Claimants Response to Request for Admission dated on or about 11/19/2020
6. F-841 from 11/22/2019

i Inmate Grievance EAM19-02966





Respectfully submitted,

Thc&@\sﬁ—lérj‘n?(ozooé)
Divisiom of Corrections
Legal Office

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Telephone
(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

[ certify that a copy of the above pleading has been served this 23" day of May 2022, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (137065)
PO Box 970
Marianna Arkansas 7236

Thomd@s/ :






BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC - CLAIMANT

v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

RESPONDENT WITNESS and EXHIBIT LIST

Comes Now the Respondent, Arkansas Department of Correction (ADC), for its Motion,
states:
Witness List
Iz Claimant
2. Any Witnesses of the Claimant.
3. Angela Jenkins
Exhibit List
4. Relevant ADC policies
5 Claimants Response to Request for Admission dated on or about 11/19/2020
6. F-841 from 11/22/2019

7. Inmate Grievance |1 9-02966
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Respectfully submitted,

Wozooé)
Divisionof Corrections

Legal Office

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Telephone
(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

[ certify that a copy of the above pleading has been served this 23" day of May 2022, on
the below Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney (-

Thomds Burns
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Inmate Request Form

act staff with request on issues they may have. You shouldalow five
t. This is the East Arkansas Reglonal Unjt in housefom.

This form is to be used by inmates to cont
working days to receive

aresponse to your regques

Barracls:

Siafi Directed to- e A,jlj.gr‘

My request is direcied to the following area: {check one)

] Commissary [ ] Assistant/  []

Chaplain ] - Classification
Deputy Warde

Issuance {1 Food {1 Hobby [ General Libray []

Service Craft

Law Library ] Laundry 0 Mail Room L7 Nedrcal {]

Mental Health [} Parole D Property E] Records ﬁ

Security ] Visitation Warden Other; 0

/1 /(° FA5¢ [' £ 5 1744/’4

Give a datailed reason for your request:
Mmﬁf mafion  neide J@e EZZM;

_
Have you talked to any staff about your request? Yes [ ]
(fyes, to whom did You speak with and when?

NOD

Staff Responding

N/

Response:

—_—

lam referring this to:

Ce: .
ExXA] 292
- Staff Signature . Date
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DATE: 04-04-2022 FROM: Mry. Dover, Records Supervisor RE: Your Request/jc

TO: McKinney, Kwasi ADC- BKS# 1SO 3 /87 U

The Records Department does not provide the information you are requesting.

Ex+3
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From: Roni Gean (DOC)

To: Jerri Swiney (DOC)

Cc: Thomas Burns (DOC); Roni Gean (DOC); Kathryn Irby

Subject: FW: HEARING RESCHEDULED: McKinney v. ADC, Claim No. 200909
Date: Monday, June 6, 2022 12:43:19 PM

Attachments: McKinney v. ADC -- 200909 -- hearing rescheduling Itr.pdf
Importance: High

Good afternoon,

Attached is the information regarding inmate’s Claims Commission hearing set for
7/15/22 at 9:00 AM, along with the ZOOM information.

Thank you for arranging his attendance.

Rovni Geawv

Administrative Specialist 111

DOC Division of Correction

Internal Affairs Division (870) 267-6218
Legal Division (870) 267-6844

6814 Princeton Pike, Pine Bluff, AR 71602

roni.gean(@arkansas.gov

Confidentiality Notice: This e-mail message and any attachment is the property of the State of Arkansas and may be protected
by state and federal law governing disclosure of private information. It is for the intended recipient only. If an addressing or
transmission error has misdirected this e-mail, please notify the author by replying to it. If you are not the intended recipient you
may not use, disclose, distribute, copy, print or reply to this e-mail.

From: Kathryn Irby <Kathryn.Irby@arkansas.gov>

Sent: Monday, May 23, 2022 1:18 PM

To: Thomas Burns (DOC) <Thomas.Burns@arkansas.gov>

Cc: Roni Gean (DOC) <Roni.Gean@arkansas.gov>

Subject: HEARING RESCHEDULED: McKinney v. ADC, Claim No. 200909

Thomas, please see attached.

Thanks,

Kathryn
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
May 23, 2022
Mr. Kwasi McKinney (ADC 137065)
Post Office Box 970
Marianna, Arkansas 72360
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

Due to a scheduling conflict, the Claims Commission has rescheduled this claim for
hearing on Friday, July 15, 2022, beginning at 9:00 a.m. All parties will attend via Zoom. The
Zoom invitation is enclosed, and the Claims Commission asks that Mr. Burns provide the Zoom
invitation to Mr. McKinney’s unit.

Each party’s witness lists, exhibit lists, and exhibits are due by Friday, June 3, 2022. If the
parties would like for the Claims Commission to review prehearing briefs, the briefs are due at the
same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by June 3, 2022. The subpoena requests must include the
witnesses’ names and addresses. The Claims Commission notes that the subpoena requests
previously submitted by Claimant do not include addresses or a certificate of service indicating
that the filing was served upon ADC. Claimant may resubmit subpoena requests with the requested
information added on or before June 3, 2022. If ADC objects to issuance of any subpoena, ADC
will have until June 8, 2022, to file a detailed objection.





If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for
that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the
Claims Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’s
testimony, Claimant will need to submit a subpoena request by June 3, 2022. The subpoena request
must include the witness’s name and address. Once the Claims Commission issues the subpoena,
Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of the
Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on June 3, 2022.

Absent good cause shown, any subpoena requests received after June 3, 2022, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by June 3, 2022.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby





The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Jul 15, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://usO6web.zoom.us/j/84188580665?pwd=MHJCUHhjS2RwWSFFY NjhKdXBiSDIlqdz09

Meeting ID: 841 8858 0665

Passcode: hn8UgY

One tap mobile

+13126266799,,84188580665#,,,,*476410# US (Chicago)
+19294362866,,84188580665#,,,,*476410# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 841 8858 0665
Passcode: 476410
Find your local number: https://usO6web.zoom.us/u/kbsCOcaVeE










ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
May 23, 2022
Mr. Kwasi McKinney (ADC )
I
I
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

Due to a scheduling conflict, the Claims Commission has rescheduled this claim for
hearing on Friday, July 15, 2022, beginning at 9:00 a.m. All parties will attend via Zoom. The
Zoom invitation is enclosed, and the Claims Commission asks that Mr. Burns provide the Zoom
invitation to Mr. McKinney’s unit.

Each party’s witness lists, exhibit lists, and exhibits are due by Friday, June 3, 2022. If the
parties would like for the Claims Commission to review prehearing briefs, the briefs are due at the
same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by June 3, 2022. The subpoena requests must include the
witnesses’ names and addresses. The Claims Commission notes that the subpoena requests
previously submitted by Claimant do not include addresses or a certificate of service indicating
that the filing was served upon ADC. Claimant may resubmit subpoena requests with the requested
information added on or before June 3, 2022. If ADC objects to issuance of any subpoena, ADC
will have until June 8, 2022, to file a detailed objection.
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If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for
that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the
Claims Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’s
testimony, Claimant will need to submit a subpoena request by June 3, 2022. The subpoena request
must include the witness’s name and address. Once the Claims Commission issues the subpoena,
Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of the
Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on June 3, 2022.

Absent good cause shown, any subpoena requests received after June 3, 2022, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by June 3, 2022.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby
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The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Jul 15, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://usO6web.zoom.us/j/84188580665?pwd=MHJCUHhjS2RwWSFFY NjhKdXBiSDIlqdz09

Meeting ID: 841 8858 0665

Passcode: hn8UgY

One tap mobile

+13126266799,,84188580665#,,,,*476410# US (Chicago)
+19294362866,,84188580665#,,,,*476410# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 841 8858 0665
Passcode: 476410
Find your local number: https://usO6web.zoom.us/u/kbsCOcaVeE
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Arkansas
State Claims Commission

| P JUN 0 4 2022
A f‘ﬁ%a;asfz*ﬂﬁ__(z@\m;@mmum e

RECEIVED

o Kwae Metinmmey o oo Clamaat.
L o Llawm No.2opgoe
S ,‘,;,&C‘Keﬂ.v_\_%__D_j__u_l‘i;gﬂ__O_Q._____CQN&C,HJJJ},,,,,, L ﬁ‘espmofmﬁ

_______ B __Moﬁzﬂ__ for Tssuance @Q,,,Sub@@ﬂlm:__ e

. Cowes WMo, Fuas: MKy, Claimant hecein atiel, throgh
S _'_;},’bf_v‘f-n, . MG%‘M@Q ¢ Lssuanie ,,@f,;&thaeyl%. } Skates ab_%]_lom___

R ]Q‘I’MFW e (ommisson haes get o hm.rs'ﬁg_ﬁo(ﬁ..._.(z_la_:,\zmaik___
e Llam {oe Tane 15,2022 o 4000 awm. Via Zogwm at the,

2. The Clooment 0ssecks Mat e Anied. e obtaed 4he
addresses of the witnesses Yok he ._ Ao cal
thraugh Yhe BOC Cecacds Deparkmient Supecvian .
M. Dover buk o o avarl @u:a ) o

31, The Clawmant aggerts The. below. [3bed witnesses have
B V7728 deﬁnc.gwtkd_fi‘s__{lam nent da Yais clava and
Fhe Loeission _ghad in_Seeling Yugkite porder
%765&;# R appeac and @\\z‘s& e Fmany S
ngﬂdagogﬂn_“m} on. Ahe Neeacde

N ( i 3 N ——— ________.____.._2.99‘H.A,,Aﬁ



fe Sor Arvetie
AL emplayee

) Cawwvm and Phone. _b{,\_e;“c&hf\
Meeaé Comera Qap}aﬁ Defm ns,um @11 ao M 3 n PM

5 C,/D Mﬂﬂcﬂro\ e
y\e bm?lc\fe«t L o
(DY sheby (209)

L\ Erployee .
() ShP (208)
. ﬁb ._93} ‘S‘Eu\k—\\{\s/wm *ﬁ, e
B Emp oyee e
Wm P| ﬂpw}%iﬁgﬁ wk

Y MC Em?lmyea e e e
MG\X Sd.ru Fabe D o

ek ;.tﬁ‘&t{/{.ﬁ M&lmnnﬁ JTA&M Hm{mma Callfm Mﬂf‘ faq./# C&Jﬂc—k
l{w&S/ Tefrance. M,ooref Tevin MC’IU.’/[ AN B




Jﬂhew«e,fare chtsl Mﬁﬁl\aag7 qued 14412 Cdex.SS!on
|5'50l€ éulapaena\ -Cc.(* Ahe 13} of witneses wmﬁeﬁw ——

oa_-__g.mé,,w.+n.255es-,,w.._._am7._ other velwef vy Compmzady .
A#A_______._idfﬁl!ﬂs.___ﬂp@PDPI‘L\HL{-.EL deus} S
»2465{)91,}%”7 SubmHed

 Kac, MCEinney

- ' Ceeﬂlﬂﬂ‘aql—t mc Service

. '-L ﬁ"’%: M(K‘”Wf’)/ do /74’1"@!97 Cfé’/ﬁLw{»} ﬁh&f on Ths
17 V{ﬂf of Mf*) 2022 T have Secved o4 Zejfdm!fﬁf .

R _______‘_}’/ijﬂu 4 it Qﬁor\n{f Thomas LBucas, at. 681y fft\ﬂcfbm
B pk, fne Blufe AR Jico2 b)t Place \nj ‘//ZI S C[ﬁzlnaamff S
Mobivn for Issuance of. §Mbp&fmaj in.the .S
R _____‘Mau with j&f%@c;\m{— ;)z)sffujﬁ aﬂf Xe_a/ ;lr:) EASYLE . a/c’ IW/'/




Inmate Request Form

act staff with request on issues they may have. You shouldalow five
t. This is the East Arkansas Reglonal Unjt in housefom.

This form is to be used by inmates to cont
working days to receive

aresponse to your regques

Barracls:

Siafi Directed to- e A,jlj.gr‘

My request is direcied to the following area: {check one)

] Commissary [ ] Assistant/  []

Chaplain ] - Classification
Deputy Warde

Issuance {1 Food {1 Hobby [ General Libray []

Service Craft

Law Library ] Laundry 0 Mail Room L7 Nedrcal {]

Mental Health [} Parole D Property E] Records ﬁ

Security ] Visitation Warden Other; 0

/1 /(° FA5¢ [' £ 5 1744/’4

Give a datailed reason for your request:
Mmﬁf mafion  neide J@e EZZM;

_
Have you talked to any staff about your request? Yes [ ]
(fyes, to whom did You speak with and when?

NOD

Staff Responding

N/

Response:

—_—

lam referring this to:

Ce: .
ExA] 302
- Staff Signature . Date
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DATE: 04-04-2022 FROM: Mry. Dover, Records Supervisor RE: Your Request/jc

TO: McKinney, Kwasi ADC- BKS# 1SO 3 /87 U

The Records Department does not provide the information you are requesting.

Ex+3
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Mika Tucker

From: Roni Gean (DOC)

Sent: Monday, June 6, 2022 12:43 PM

To: Jerri Swiney (DOC)

Cc: Thomas Burns (DOC); Roni Gean (DOC); Kathryn Irby

Subject: FW: HEARING RESCHEDULED: McKinney v. ADC, Claim No. 200909
Attachments: McKinney v. ADC -- 200909 -- hearing rescheduling Itr.pdf
Importance: High

Good afternoon,

Attached is the information regarding inmate’s Claims Commission hearing set for 7/15/22 at 9:00
AM, along with the ZOOM information.

Thank you for arranging his attendance.

Rone Gearn

Administrative Specialist 111

DOC Division of Correction

Internal Affairs Division (870) 267-6218
Legal Division (870) 267-6844

6814 Princeton Pike, Pine Bluff, AR 71602
roni.gean(@arkansas.gov

Confidentiality Notice: This e-mail message and any attachment is the property of the State of Arkansas and may be protected by state and federal
law governing disclosure of private information. It is for the intended recipient only. If an addressing or transmission error has misdirected this e-mail,
please notify the author by replying to it. If you are not the intended recipient you may not use, disclose, distribute, copy, print or reply to this e-mail.

From: Kathryn Irby <Kathryn.Irby@arkansas.gov>

Sent: Monday, May 23, 2022 1:18 PM

To: Thomas Burns (DOC) <Thomas.Burns@arkansas.gov>

Cc: Roni Gean (DOC) <Roni.Gean@arkansas.gov>

Subject: HEARING RESCHEDULED: McKinney v. ADC, Claim No. 200909

Thomas, please see attached.

Thanks,
Kathryn
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Mika Tucker

From: Kathryn Irby

Sent: Wednesday, June 22, 2022 11:37 AM

To: Thomas Burns (DOC)

Cc: Roni Gean (DOCQ)

Subject: HEARING RESCHEDULED: McKinney v. ADC, Claim No. 200909

Attachments: McKinney v. ADC -- 200909 -- hearing rescheduled, subpoena requests did not include addresses.pdf

Thomas, please see attached.

Thanks,
Kathryn
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
June 22, 2022
Mr. Kwasi McKinney (ADC IR
I
I
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE: Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

The Claims Commission has rescheduled this claim for hearing on Thursday, October
13, 2022. All parties will attend via Zoom. The Zoom invite is enclosed herein.

Each party’s witness lists, exhibit lists, and exhibits are due by Thursday, September 1,
2022. If the parties would like for the Claims Commission to review prehearing briefs, the briefs
are due at the same time.

The Claims Commission has received subpoena requests from Mr. McKinney, but Mr.
McKinney did not provide addresses for the witnesses, such that the Claims Commission cannot
issue the subpoenas. However, Mr. McKinney may submit revised subpoena requests by
September 1, 2022. If ADC objects to issuance of any subpoena, ADC will have until Wednesday,
September 7, 2022, to file detailed objections.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on September 1, 2022.

Absent good cause shown, any subpoena requests received after September 1, 2022, will
be denied.
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To the extent that either party intends to file a motion of any kind, absent a showing of
good cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed
by September 1, 2022.

Please note that a copy of any witness lists, exhibit lists, and exhibits must be served upon
the opposing party via U.S. Mail in accordance with the Arkansas Rules of Civil Procedure.

If you have any questions, please do not hesitate to contact my office.
Sincerely,
Kathryn Irby

ES: kmirby

The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings
Time: Oct 13, 2022 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://us06web.zoom.us/j/87693102786?pwd=2ZnNoOXU5b1p0a3VIKzIDWFd6b213dz09

Meeting ID: 876 9310 2786

Passcode: KjpZ0x

One tap mobile

+13017158592,,87693102786#,,,,*798674# US (Washington DC)
+13126266799,,87693102786#,,,,*798674# US (Chicago)

Dial by your location
+1 301 715 8592 US (Washington DC)
+1 312 626 6799 US (Chicago)
+1 929 436 2866 US (New York)
+1 253 215 8782 US (Tacoma)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
Meeting ID: 876 9310 2786
Passcode: 798674
Find your local number: https://us06web.zoom.us/u/kb98UHJcK
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Mika Tucker

From: Thomas Burns (DOC)

Sent: Monday, September 12, 2022 9:02 AM
To: ASCC Pleadings

Cc: Leslie Browning (DOC)

Subject: Kwasi McKinney v ADC 200909
Attachments: 4564_001.pdf

ADC response to MSJ

Thomas Burns

General Counsel

Arkansas Department of Corrections
Division of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

Cell: (870) 515-0918
thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of Arkansas and may be
protected by state and federal laws governing disclosure of private information. It is for the intended recipient only. If an
addressing or transmission error has misdirected this e-mail, please notify the author by replying to it. If you are not the
intended recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (AD- CLAIMANT
V. NO. 200909
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

ADC RESPONSE TO MOTION FOR SUMMARY JUDGMENT

Respondent, Arkansas Department of Correction (ADC), for its reply, states:

1. The ADC denies each and every allegation contained in the Inmate’s motion unless
specifically admitted herein. In fact every thing in the Inmates complaint is disputed.

2. The ADC does not have the facts or knowledge to either admit or deny the averments of
paragraph 1, therefore denies.

3. The ADC denies paragraph 2.

4. The ADC denies paragraph 3.

5. The ADC denies paragraph 4.

6. There is absolutely nothing in the inmates motion that remotely shows summary
judgment is appropriate.

7. The ADC should be awarded fees and costs for having to respond to a frivolous motion.

8. The inmate complaint should be dismissed.

WHEREFORE, Respondent prays that the inmates motion and complaint to dismissed; for

their attorney’s fees and costs; and all other just and proper relief to which they may be entitled.
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Respectfully submitted,

Thomwwé)
Division of Correction

Legal Department

6814 Princeton Pike

Pine Bluff, AR 71602
(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 12 day of September 2022, on
the Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinney w-
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Mika Tucker

From:

Sent:

To:

Cc:

Subject:
Attachments:

Thomas:

Misty Scott on behalf of ASCC Pleadings

Thursday, January 5, 2023 3:30 PM

Thomas Burns (DOC)

Leslie Browning (DOC); ASCC Pleadings; Kathryn Irby
ORDER: Kwasi McKinney v. ADC, Claim No. 200909

Kwasi McKinney v. ADC5.pdf; Kwasi McKinney-order4.pdf

Please see attached. Contact Kathryn Irby with any questions.

Thank you,
Misty

Misty Scott

Arkansas State Claims Commission
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
January 5, 2023
Mr. Kwasi McKinney (ADC -
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:
Enclosed please find an Order entered on January 3, 2023, by the Arkansas State Claims

Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: msscott
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) is a claim
filed by Kwasi McKinney (the “Claimant”) against the Arkansas Division of Correction (the
“Respondent’). At the hearing on October 13, 2022, Claimant proceeded pro se, and Thomas Burns
appeared on behalf of Respondent. Based upon a review of the pleadings, testimony and evidence

presented by the parties, and the law of the State of Arkansas, the Claims Commission hereby finds

as follows:
1. Claimant filed his claim on March 4, 2020, seeking damages for lost property.
2. Respondent filed a motion to dismiss, which was denied by the Claims Commission

on October 20, 2020. As part of the order denying the motion to dismiss, the parties were instructed
to begin discovery.

3. On December 7, 2021, the Claims Commission denied Claimant’s motion for
immediate injunction and motion for sanctions.

4. Respondent filed a motion to strike Claimant’s response to Respondent’s motion to
dismiss, which was denied by the Claims Commission on March 18, 2020.

5. The claim was then set for hearing. In the June 22, 2022, hearing letter, the parties
were notified that, if either party intended to file a motion prior to the hearing, the motion must be

filed in sufficient time to allow it to be fully briefed by September 1, 2022.
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6. On August 20, 2022, Claimant filed a motion for summary judgment and statement
of undisputed facts.

7. At the hearing, Claimant testified that he was removed from his cell and placed in
isolation. When Claimant’s property was returned to him, a number of items were missing,
including his legal transcripts and legal books. The legal transcripts and legal books are the items
about which he is most concerned. On cross-examination, Claimant agreed that he was placed in
isolation on October 17, 2019, and that he attached a F841 inventory to his complaint, although
Claimant would not agree that the F841 shown by Respondent was the same one as was attached
to his complaint.

8. With regard to Claimant’s motion for summary judgment, the Claims Commission
finds that it is untimely pursuant to the hearing letter, as Claimant’s motion for summary judgment
was not filed in sufficient time to allow the motion to be fully briefed by the parties by September
1, 2022. As such, the motion is DENIED.

9. With regard to Claimant’s claim, the Claims Commission finds that Claimant did
not present sufficient evidence regarding the loss of his property. As such, Claimant’s claim is

DENIED and DISMISSED.
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IT IS SO ORDERED.
ﬂ ) .
(4,/% @M

ARKANSAS STATE CLAIMS COMMISSION
Courtney Baird

/(Z\W ¥ WW
/

ARKANSAS STATE CLAIMS COMMISSION
Henry Kinslow, Chair

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: January 3, 2023

@)

O]

®)

Notice(s) which may apply to your claim

A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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Mika Tucker

From: Misty Scott on behalf of ASCC Pleadings

Sent: Friday, January 20, 2023 2:52 PM

To: Thomas Burns (DOC)

Cc: Leslie Browning (DOC); ASCC Pleadings; Mika Tucker

Subject: Kwasi McKinney v. ADC, Claim No. 200909

Attachments: Kwasi McKinney v. ADC- 200909 order and claim file Itr.pdf; McKinney-order2.pdf
Thomas:

Please see attached. Contact Mika Tucker with any questions.

Thank you,
Misty

Misty Scott
Arkansas State Claims Commission
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
January 20, 2023
Mr. Kwasi McKinney (ADC -)
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Department of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:

Enclosed please find an Order entered January 19, 2023, by the Arkansas State Claims
Commission. I am also enclosing a copy of the claim file for Mr. McKinney pursuant to the Order.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Mika Tucker

ES: mtucker
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC ) CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
AMENDED ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission”) is a claim
filed by Kwasi McKinney (the “Claimant”) against the Arkansas Division of Correction (the
“Respondent”). Also pending is Claimant’s motion for summary judgment. At the hearing on
October 13, 2022, Claimant proceeded pro se, and Thomas Burns appeared on behalf of
Respondent. Based upon a review of the pleadings, as well as the argument of the parties and the
law of the State of Arkansas, the Claims Commission hereby finds as follows:

1. Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Claims Commission
on October 20, 2020. As part of that order denying the motion, the parties were instructed to begin
discovery.

3. During discovery, the Claims Commission entered an order denying Respondent’s
motion to deem admitted requests for admission propounded to Claimant as well as Claimant’s
motion for summary judgment. The Claims Commission also entered an order denying Claimant’s
motion for injunction as well as Claimant’s motion for sanctions related to Respondent’s alleged
failure to respond to the requests for admission and requests for production propounded by

Claimant.
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4. The Claims Commission sent the parties notice of hearing on June 22, 2022, which
provided that, absent a showing of good cause, motions of any kind must be submitted in sufficient
time to allow the motion to be fully briefed by September 1, 2022.

5. Claimant filed a motion for summary judgment on August 20, 2022. Respondent
filed a response to the motion for summary judgment.

6. At the hearing, Claimant testified that he was removed from his cell and placed in
isolation about three years ago. When Claimant’s property was returned to him after he got out of
isolation, items were missing, including his legal transcripts and books. The legal transcripts and
legal books are the items about which he is most concerned. Claimant stated that he was unable to
testify as he would like because the legal materials related to this claim had been taken prior to the
hearing. On cross-examination, Respondent presented an F-841 form dated October 19, 20109.
Claimant testified that it did not list all the property he had at the time of his isolation. Claimant
testified he was unsure whether this was the form he submitted with his claim because someone
had taken his legal materials. He also testified that an F-841 form dated November 22, 2019, was
not like his other property forms where, under the legal mail entry, it said “bundle” instead of
“one” because at the time of the incident, on October 19, 2019, he had bundles of personal mail
and more than one legal transcript. Claimant pointed out that the form said he had zero regular
“mail.” He asked, “how could that be?” since he has been locked up for years. He further testified
that he had “bundles and bundles” of legal mail at that time.

7. Upon a question from a commissioner, Claimant testified that he was missing his
law journal, court rule books, trial transcripts, and a law dictionary, which were provided to him
by his family. Claimant also testified he was missing an MP4 player. Claimant testified that his

transcripts and legal books would cost $3,500.00 to $4,000.00 to replace.

334



8. With regard to Claimant’s motion for summary judgment, the Claims Commission
finds that it is untimely pursuant to the hearing letter, as Claimant’s motion for summary judgment
was not filed in sufficient time to allow the motion to be fully briefed by the parties by September
1, 2022. As such, the motion is DENIED.

9. The Claims Commission finds the testimony of Claimant to be persuasive and that
Claimant raised questions about the reliability of the F-841 forms. Accordingly, and to correct the
unintentional error in its January 3, 2023, decision, the Claims Commission finds that there is
sufficient evidence of negligence on the part of Respondent to warrant an award in Claimant’s
favor. However, the Claims Commission further finds that Claimant was unable to present detailed
testimony related to his damages because his legal materials were taken from him prior to the
hearing. As such, the Claims Commission will provide Claimant with a copy of the claim file and
will set a hearing to determine the amount of damages to be awarded.

10.  The Claims Commission notes that Claimant submitted correspondence to the
Claims Commission after the October 13, 2022, hearing, requesting that the Claims Commission
order Respondent’s employee to return Claimant’s legal materials related to this claim. The Claims
Commission must deny this request, as it does not have authority to grant such relief. However, to
the extent that Respondent is able to return Claimant’s legal materials to him prior to the damages
hearing, the Claims Commission directs the parties to provide detailed notification of what has

been returned.
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IT IS SO ORDERED.
ﬂ ) .
i"/@y’i W

ARKANSAS STATE CLAIMS COMMISSION
Courtney Baird

/(Z\W _ @ W
/

ARKANSAS STATE CLAIMS COMMISSION
Henry Kinslow, Chair

Y T

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: January 19, 2023

Notice(s) which may apply to your claim

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal

@)

)

with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval

and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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Mika Tucker

From:

Sent:

To:

Cc:

Subject:
Attachments:

Kathryn Irby

Wednesday, March 22, 2023 11:59 AM

Thomas Burns (DOC); Leslie Browning (DOC)

Mika Tucker

HEARING SCHEDULED: McKinney v. ADC, Claim No. 200909

McKinney v. ADC -- 200909 -- hearing Itr (damages portion of claim).pdf

Thomas, please see attached. Please make sure Mr. McKinney’s unit is aware of this Zoom hearing. Thanks!

Kathryn

Kathryn Irby

Arkansas State Claims Commission
101 East Capitol Avenue, Suite 410
Little Rock, Arkansas 72201

(501) 682-2822
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY

FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
March 22, 2023
Mr. Kwasi McKinney (ADC 1l
I
|
Mr. Thomas Burns (via email)

Arkansas Division of Correction
6814 Princeton Pike
Pine Bluff, Arkansas 71602-9411

RE:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

The Claims Commission has scheduled a hearing on the damages portion of this claim for
Friday, September 22, 2023, beginning at 9:00 a.m. All parties will attend via Zoom. The Zoom
invitation is enclosed.

Each party’s witness lists, exhibit lists, and exhibits are due by August 11, 2023. If the
parties would like for the Claims Commission to review prehearing briefs, the briefs are due at the
same time.

If Claimant would like to call other inmates or ADC employees as witnesses, Claimant will
need to submit subpoena requests by August 11, 2023. The subpoena requests must include the
witnesses’ names and addresses. If ADC objects to issuance of any subpoena, ADC will have until
August 16, 2023, to file a motion to quash or detailed objections to the witness’s proposed
testimony.

If Claimant would like to call a witness outside of ADC, Claimant will need to arrange for

that witness’s virtual attendance at the hearing. Claimant can direct the witness to contact the Claims
Commission for the Zoom invitation. If a subpoena will be necessary to compel a witness’
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testimony, Claimant will need to submit a subpoena request by August 11, 2023. The subpoena
request must include the witness’s name and address. Once the Claims Commission issues the
subpoena, Claimant will need to have the subpoena served upon the witness pursuant to Rule 45 of
the Arkansas Rules of Civil Procedure.

If Respondent will require subpoenas in order to compel the testimony of any of its
witnesses, those subpoena requests are also due on August 11, 2023.

Absent good cause shown, any subpoena requests received after August 11, 2023, will be
denied.

To the extent that either party intends to file a motion of any kind, absent a showing of good
cause, the motion must be submitted in sufficient time to allow the motion to be fully briefed by
August 11, 2023.

Please note that a copy of any subpoena requests, witness lists, exhibit lists, and exhibits
must be served upon the opposing party via U.S. Mail in accordance with the Arkansas Rules of
Civil Procedure.

If you have any questions, please do not hesitate to contact my office.

Sincerely,

Kathryn Irby

ES: kmirby
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The Claims Commission is inviting you to a scheduled Zoom meeting.

Topic: Claims Commission -- hearings

Time: Sep 22, 2023 09:00 AM Central Time (US and Canada)

Join Zoom Meeting

https://usO6web.zoom.us/}/88499326899?pwd=Y UJTZi9ZRnFkbm9aeXdqcTVQUzRmMQTO09

Meeting ID: 884 9932 6899

Passcode: waf37R

One tap mobile
+13126266799,,88499326899%#,,,,*482369# US (Chicago)
+16469313860,,88499326899%,,,,*482369# US

Dial by your location
+1 312 626 6799 US (Chicago)
+1 646 931 3860 US
+1 929 436 2866 US (New York)
+1 301 715 8592 US (Washington DC)
+1 305 224 1968 US
+1 309 205 3325 US
+1 564 217 2000 US
+1 669 444 9171 US
+1 669 900 6833 US (San Jose)
+1 689 278 1000 US
+1 719 359 4580 US
+1 253 205 0468 US
+1 253 215 8782 US (Tacoma)
+1 346 248 7799 US (Houston)
+1 360 209 5623 US
+1 386 347 5053 US
+1 507 473 4847 US

Meeting ID: 884 9932 6899

Passcode: 482369

Find your local number: https://usO6web.zoom.us/u/kbuhlwdfv2
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Mika Tucker

From: Thomas Burns (DOC)

Sent: Tuesday, March 28, 2023 12:49 PM
To: ASCC Pleadings

Cc: Leslie Browning (DOC)

Subject: Kwasi McKinney v ADC 200909
Attachments: 3577_001.pdf

Response to assessment

Thomas Burns

General Counsel

Arkansas Department of Corrections
Division of Correction

6814 Princeton Pike

Pine Bluff Arkansas 71602

Phone: (870) 267-6845

Fax: (870) 267-6373

Cell: (870) 515-0918
thomas.burns@arkansas.gov

Confidentiality Notice: This e-mail message and any attachments is the property of the State of Arkansas and may be
protected by state and federal laws governing disclosure of private information. It is for the intended recipient only. If an
addressing or transmission error has misdirected this e-mail, please notify the author by replying to it. If you are not the
intended recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (ADC- CLAIMANT
V. NO. 200909
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

ADC RESPONSE TO CLAIMANTS ASSESSMENT OF DAMAGES

Respondent, Arkansas Department of Correction (ADC), for its reply, states:

1. The ADC denies each and every allegation contained in the Inmate’s motion unless
specifically admitted herein.

2. The inmate seeks $14,500.00 claiming he was damaged by this amount.

3. The inmate states his trial transcripts cost $5000.00. He delivers absolutely no proof of
the costs.

4. The inmate states his law book cost $4000.00. He delivers absolutely no proof.

5. The inmate claims $3500.00 for punitive damages. The inmate does not get and the
Commission cannot award punitive damages.

6. The inmate claims $2000.00 for time and legal costs. This is not an award that the
Commission can give and the inmate again offers zero proof of these damages.

7. Starting from October 2019, a month before the inmate alleged claim, he had one item of
legal material. See attached Ex A

8. From that time, he has increased his legal materials. /d.

9, The inmate has failed to mitigate his damages.

10. This inmate is indigent and could receive trial materials free of cost by mitigation.
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WHEREFORE, Respondent prays that the damages be denied; for their attorney’s fees and

costs; and all other just and proper relief to which they may be entitled.

Respectfully submitted,

ThomWQ
Division vf-Cesrection
Legal Department

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov

CERTIFICATE OF SERVICE

I certify that a copy of this pleading has been served this 28 day of March 2023, on the
Claimant by placing a copy of the same in the U. S. Mail, regular postage to:

Kwasi McKinne (-
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ADC INMATE PERSONAL PROPERTY INVENTORY RECORD (Code: S=STORAGE k=Kl§EP IN POSSESSION [=ISSUED F=FEMALE @ALEL ) F-841-1

Transfer ﬂfﬂ 48 ofl ) Medical Court Qther
.—”—frﬂ-— _
Inmate's Name ‘ -‘—-LX) AD( ending Insiituti ! Recciving Institution: N

on-Eapenduble Wfems

ITEM (# allowed) HREG/SEN|] CODE [#RET'D DESCRIPTION ITEM #REG/SENT | CODE WRETD DESCRIPTION
ADA Compliance ltem | — “TD o Nail Clippers (1) [

All Baoks (10) B e = Tersonal Mail ey

Bathrobe (F. 2) - Photos (5) L = Wi

Bowls 7 5 Radio (1) [BTE G2 Jalli)

— 7 7 7
?)ms/Panues Gl DSy ‘6)\ eligious Material gi;l}: IC/ SLF)) ;:D}?C_
Comb (M.1 1) [3 Religious Medal (1) | /A
Cup 7/ D ing (1) =y
Dentures (1) o vd I_ haes wk rel (1) 4

ir Saiory propamtion (1) - gl Jhowr.r Shoes (1) [}k’-{;\\ =
Eaor buds/earphonie(1) {022~ i |9oup Dish =¥
Earplugs O] : T 2= W %
Eyeglasses/Contacts (1) TN | D / Ikmckings A 3
Gloves (1) D‘L- b FA ; Sweat Pants (1) -l{‘h*’-(‘(‘ ot
[Gym Shoes (1) 12 A le- VDO Ver/lzofe [/2250 Sweal Shirts (1) ffile | ~=
Hair Brush (1) e T Y 3 Toothbrush holder | (V /< 7
Laundry Bag (11 +1) |7~} Q'/ ) Undershirts L el | —
Legal Mail/Transcript 07’} %J r3|;1ershorts (MLZ i A[Jﬂ U/ ;4/ '
L oan { L
|Magazines (3 ca) A0~ | = atoh-Wrist (1) are = ]G LA -7l
Expendable items (Al Hygiene ilemp limited o 2 ltees of gach type or gue pack if sold in a pack. P is limitcd to masimum in a pack)
Batteries (4) FHI], JA IZ8ES flex Pens Eoeny ;
Beauty Aid products P74} i Faod items YA [ J<aH —
Denture adhesive 2) | ©X 3 air Dressing (2) |7 2] ==
Deodorunt (2) ZhENE Igﬁmm @ o7 | F=
Envelopgs (10) y 1ohaving Cieam (2) =
Other (A1) ¢ itgms limited to 2 ltems of cach type or one phck if sold b a pack. Possession i limited to mnxim pm in a pic| y »
7 %%f;ﬁ N = ' (7 2 DY OL0r 7
: = 1T T O T [ O =
2 s |5
State Ishued Items P
Brogans-shoes (1pr)__| N | Ruzor-Safely (2) | “PAL)
Pants (3 pr) pL AT Pl Shirts (3) B ] )
Cap/Hit (1) Lo Wi 3 Soap P AL A N WA A,
Canvas Shoes (M.1) N Thermals (2 sets) _ JH 2L =
ADC Hand Book . Bath Towel as needed 472447 | A |a
Toothbrush (1) \ |4 P2VT | i Toothpaste @ (VUL | = ALY
i Washloth (1) |G’ | £

| /
w«llim ﬂéf T’?ﬁ HmE 7‘2 wentory is correct. Also, | do not have in my possession any legal materials belonging to any other inmate.
Property | [Jale Lcation IF ~ Tnmaie’s Signature & ADCH | Witness, If refuses Date

Printed Mame [ 5ign Neme Badge # of '{'ﬂhmI Returning Propesty Date “Toestion Stored T Inmale’s Signature & ADCH / Wiiness, if refuscs Date
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ADC INMATE PERSONAL PROPERTY INVENTORY RECORD (Code: S=STORAGE K=KEEP IN POSSESSION I=ISSUED F=FEMALE A1=MALE)’ ) I-841-1

-

;

Transfer @ N-_ 48 off Medical Court Other -
Inmate's Zm:,_n D /] w E ADC# nding Institution: Receiving Institution: '
zaaEﬂFEa u.:.._.
ITEM (# allowedy %QOnz CODE [#RETD DESCRIPTION ITEM #REC/SENT | CODE [#RETD DESCRIPTION
ADA Complianceltem | <+ <IN oo W Nail Clippers (1) O
All Books (10) t\vﬁ A R 4~ Personal Mail O
Bathrobe (F, 2) T o e D4 Photos (5) oL ) _/
Bowls Qﬂ_(ﬂ T Radio (1) O | 7D Ay
ME?:.E (F-I3eat W//s@/ Religious Material @yﬁ\bﬁ“ s @.V\.uwunw%dﬁ\
Comb (M,1 1) J8) Religious Medal (1) | A0\ -
Cup 25U Ring (1) AN
Dentures (1) W Shoes wk rel (1) )\
Depilatory preparation (1), Shower Shoes (1) A
Ear budslearphone(1) ML | Z Soap Dish [d 7L Ly
Earplugs %WMC : Socks(1 3+2) | l&ni7 [/
Eyeglasses/Contacts (1) MUJ \ T.\l Stockings Q
Gloves (1) ro ' SweatPants ()  |{Vwed & | 7)
Gym Shoes (1) 29 Y Sweat Shirts () Wy /2 2 | ~=2
Hair Brush (1) Y 17 Toothbrush holder | AN/ K | -
LaundryBag (1 1+1) |Red) £ /3 Undershirts
: E— th :
Legal Mail/Transcript muu\.(ml mmw.w_.mro:m (M,1-2 ) %" %\ vV _.
s -
Magazines (3 ea) AU | S Watch-Wrist (1) Q7oL ), 1o PXENAd -E7rndd

Expendable Items (All Hygicne mﬁa.«..\:.::n._ to 2 items of cach type or onc pack if sold in a pack. Possession fs limited to maximum in a

pack)

Batteries (4) \&R% .%q? [ EFS Flex Pens . N
Beauty Aid products | 4V - Food items “% 3 (< =
Denture adhesive (2) = Hair Dressing (2) |
Deodorant (2) HASD £~ Shampoo (2) |
Envelopes (10) v Shaving Cream (2) L
Oth iene ijems limited to 2 items of each type or one pack if sold in a pack. Possession is limited to naximum in a pack) ; _
Tt 00| £ DO 770 Betor)
! 2 o L Y7 W/ 1A vl o -
.\_\ (L8 | &
State IsSued Items
Brogans-shoes (Ipr) | X ) Razor-Safety (2) <~
Pants (3 pr) 1 X . Shirts (3) LA I _
Cap/Hat (1) Hezd | F~ Soap dNLL = T ZodAN
Canvas Shoes (M, 1) N Thermals (2 sets) | JZ~-D y =
ADC Hand Book e Bath Towel as needed <4747/ | & |
Toothbrush (1) \ | PV | [ Toothpaste (2) AT ke by 1
JackeyCpag(1) ¢ | \| (K |7 Washcloth (1) Fe A7 |7 F
1 ffeteby cqrtify thar all\y rtyls listed W_ﬁw isposition w ﬁw proer :ﬁ&W\Kﬂ.:ﬁ:S&. is correct. >_..ww‘x~ do; 2 ot have in my possession any _nmu_\_énnnnm_m belonging to any other inmate.
nigfNam wm ame/ e # fhids Wing Property :..am,_nm wu‘m_._,.:__._ﬂm & ADCH / Witness, if 3?9““ Uﬂs
& i/ — D2~
Print me / ,mn_um: ¢ Badge # of Official Returning Property Tnmate's m_m_._m__.:n & ADCH / Witness, il qn‘___.ﬁﬁ Date |

-
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Mika Tucker

From: Thomas Burns (DOC)

Sent: Monday, September 18, 2023 8:18 AM

To: Moses Jackson (DOC)

Cc: Geneva Jones (DOC); Tyrone Allison (DOC); ASCC Pleadings; Mika Tucker

Subject: Claims Commission Hearing 9/22/2023

Attachments: Brooks v. ADC -- 220455 and 220981 -- hearing Itr (motion).pdf; Todd v. ADC -- 221393 -- hearing

Itr.pdf; Thompson v. ADC -- 220857 -- hearing Itr (motion).pdf; McKinney v. ADC -- 200909 --
hearing Itr (damages portion of claim).pdf; Woodard v. ADC -- 221169 -- hearing ltr (CI's request and
pending motions).pdf; Hoggard v. ADC -- 220385 -- hearing Itr.pdf

The following inmates have hearing beginning at 9am on Friday. Please have online and ready by 9am. | have attached
the notices and zoom instructions (all the zoom will be the same.)

Billy Brooks
Michael Todd
Clifton Thompson
Kwasi McKinney
Roy Hoggard

Thank you,

e RRE, dar Earara T2

Confidentiality Notice: This e-mail message and any attachments is the property of the State of Arkansas and may be
protected by state and federal laws governing disclosure of private information. It is for the intended recipient only. If an
addressing or transmission error has misdirected this e-mail, please notify the author by replying to it. If you are not the
intended recipient you may not use, disclose, distribute, copy, print or rely on this email.
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Mika Tucker

From:

Sent:

To:

Cc:

Subject:
Attachments:

Thomas:

Misty Scott on behalf of ASCC Pleadings

Monday, October 23, 2023 9:32 AM

Thomas Burns (DOC)

ASCC Pleadings; Mika Tucker

ORDER: Kwasi McKinney v. ADC, Claim No. 200909

Kwasi McKinney v. ADC3-2.pdf; Kwasi McKinney-Order5.pdf

Please see attached. Contact Mika Tucker with any questions.

Thank you,
Misty

Misty Scott

Arkansas State Claims Commission
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
October 23, 2023
Mr. Kwasi McKinney (ADC -)
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns:
Enclosed please find an Order entered on October 20, 2023, by the Arkansas State Claims

Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Mika Tucker

ES: msscott
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC ||} CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Commission”) is a claim filed
by Kwasi McKinney (the “Claimant”) against the Arkansas Division of Correction (the
“Respondent™). At the hearing on damages on September 22, 2023, Claimant proceeded pro se,
and Thomas Burns appeared on behalf of Respondent. Based upon a review of the pleadings and

filings, as well as the argument of the parties and the law of the State of Arkansas, the Commission

hereby finds as follows:
I. Claimant filed his claim on March 4, 2020, seeking damages for lost property.
2. Respondent filed a motion to dismiss, which was denied by the Commission on

October 20, 2020. As part of that order denying the motion, the parties were instructed to begin
discovery.

3. During discovery, the Commission entered an order denying Respondent’s motion
to deem admitted requests for admission propounded to Claimant as well as Claimant’s motion for
summary judgment. The Commission also entered an order denying Claimant’s motion for
injunction as well as Claimant’s motion for sanctions related to Respondent’s alleged failure to

respond to the requests for admission and requests for production propounded by Claimant.

357



4. A hearing on the claim was held on October 13, 2022. After the hearing, the
Commission entered an amended order! on January 19, 2023, finding that there was sufficient
evidence of negligence on the part of Respondent to warrant an award in Claimant’s favor, but that
Claimant was unable to present detailed testimony related to his damages because his legal
materials were taken from him prior to the hearing. The order indicated that the Commission would
provide Claimant with a copy of the claim file and would set a hearing to determine the amount of
damages to be awarded.

5. At the hearing on damages, Claimant testified that he was seeking $13,155.29 in
damages. Claimant testified that $3,155.29 was the value of the property that was lost. Claimant
testified that he was asking for another $10,000.00 for “emotional distress, mental anguish and
pain and suffering” because he has a very important criminal case he is fighting. Claimant testified
that he had ““a hundred and fifty-four years” for a conviction where the drugs at issue were not his.
Claimant testified that he was innocent in this case and that all the legal documents he had from
2016 to 2019 were lost. Claimant testified that the loss of trial transcripts, remand hearing
transcripts and crime lab reports, which took him three years to obtain, has caused him “a lot of
stress.” Claimant testified that he has been trying to get the crime lab reports for four years since
Respondent lost his property. Claimant testified that he lost an affidavit from the person who the
drugs belonged to and that this made a court filing untimely. Claimant testified that before his
property was lost, he was “getting good feedback on his appeals” and, after Respondent took his
books and case files, he did not have “the knowledge.” Claimant testified that he does not have
correspondence from his attorneys. Claimant stated that his family has supported him and gotten

him this far, but “these folks” took his property and “messed [him] around.” Upon a question from

1 The Commission’s January 19, 2023, order also denied Claimant’s motion for summary judgment, finding that the
motion was untimely pursuant to the hearing letter.
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a commissioner related to whether Claimant was physical injured, Claimant testified that he was
injured because all of his petitions and appeals were denied. Upon a question from a commissioner,
Claimant testified that the costs of his trial transcripts were $2,033.22 and $315.00. Upon a
question from a commissioner, Claimant testified the approximate cost of his court rule books, law
dictionary, law journal and MP4 content was in his claim form. Claimant testified that his main
concern was his legal materials but he had about $400.00 worth of other items that were lost. The
chair commissioner noted that he did not see the approximate cost of the legal items in Claimant’s
claim form. Upon a question from a commissioner, Claimant testified that he did not have the
receipts for his legal materials because they were lost with his property. Claimant testified that he
remembered how much these things cost because he still had the catalogues that he used to order
his legal books from. The chair commissioner noted that Claimant had indicated that he was
seeking $4,000 for legal books and materials but that Claimant indicated that the amount included
Claimant’s alleged value of his emotional distress. Claimant testified that the “Arkansas Court
Rule Volume I” price was $165, the Black’s law dictionary price was $149, the “Arkansas Court
Rule Volume II” price was $126.00, the “Prison Legal Guide: Post-Conviction” price was $159.89,
the “Federal Rules of Criminal Procedure” price was $49.95, the prison litigation manual price
was $54.95, “pay the cite” book price was $49.95, the “loophole” price was $6.95, the “Tools of
Argument” price was $12.50, the “Jail House Lawyer Manual” price was $16.95, and the “How to
Sue Your Deadbeat Attorney” price was $15.95. Claimant testified the total cost of his books and
his transcripts was $3,155.29.

6. On cross-examination, Claimant testified that he had a private attorney and did not
have a public defender when he went to trial. Claimant testified that he did not have a public

defender on his first direct appeal and the court appointed him an attorney on his second direct
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appeal. Claimant testified that his “third appeal attorney” withdrew and “they” gave him another
attorney. Claimant testified that he did not have an attorney at the “time all of his property got
damaged.” Claimant testified that he paid for his transcripts. Respondent presented the “pink copy
of Claimant’s [F-]841 [form]” as an exhibit, Claimant testified that it “looked like the one [he]
had.” Respondent then presented “the white copy [of the F-841 form] that [Respondent] keeps”™
as an exhibit. Claimant testified that he did not get all the property back and that he signed the
form “because she forced [him] to sign for it.” Claimant testified “you have to sign for [the
property] before you even get it so [he] didn’t know what was in the property bag before [he]
signed for it.” Claimant testified that he would have “gotten nothing” if he did not “sign for it.”

7. Claimant testified that the property form presented by Respondent showed he had
“zero mail.” Claimant presented envelopes he testified “said April 2018; March 20, 2018... June
’18.” Claimant testified that these three pieces of mail show that a sanitation lady brought him his
mail after cleaning his cell and that “the confiscation form is bogus.” Claimant asked, “if [he] has
mail in [his] cell from 2016, 2017 [and] 2018, then why is it not documented on the confiscation
form?” Claimant testified that he was winning his case until Respondent lost his property.

8. Respondent argued that Claimant has the burden of proving his damages beyond
speculation and that proof of damages must be certain. Respondent argued that Claimant had no
receipts and nothing showing what his damages are. Respondent argued that “it is all pure
speculation.” Respondent argued that Claimant could have gotten book receipts off EOMIS and
that he has not done that. Respondent argued that Claimant provided only conjecture.

9. Claimant argued that inmates cannot write to Respondent and ask for certain

documents. Claimant argued that Respondent could have pulled records from EOMIS to prove that
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he was “lying” about the prices and that Respondent could not disprove the amount of his trial
transcripts.

10. The Commission finds that Claimant’s testimony was credible and unrefuted. The
Commission further finds that Claimant’s testimony related to his memory of the costs of the
transcripts and his testimony regarding the specific book prices listed in legal materials catalogue
was not speculative.

11. The Commission notes that Claimant seeks damages for pain and suffering and
mental anguish, as well as actual damages. However, pain and suffering and mental anguish
damages are not recoverable in negligence actions where a claimant has not suffered physical
injury. See Wright v. Husband, 193 Ark. 347, 99 S.W.2d 583, 585 (1936).

12. For these reasons and for the reasons set forth in the Commission’s January 19,
2023, order, the Commission AWARDS Claimant $3,155.29 and directs the Commission clerk to

issue a voucher in payment thereof.
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IT IS SO ORDERED.

ARKANSAS STATE CLAIMS COMMISSION
Courtney Baird

{/ 1/

ARKANSAS STATE CLAIMS COMMISSION
Paul Morris, Chair

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: October 20, 2023

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

)

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).

Notice(s) which may apply to your claim

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.
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ARKANSAS STATE CLAIMS COMMISSION

(501)682-1619
FAX (501)682-2823

KATHRYN IRBY
DIRECTOR

101 EAST CAPITOL AVENUE
SUITE 410

LITTLE ROCK, ARKANSAS
72201-3823

November 15, 2023

Kwasi McKinnei ‘ADC -)

RE:  Kwasi McKinney (ADC - v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney,

An order was issued by the Arkansas State Claims Commission on October 20, 2023.
Unless a notice of appeal or motion for reconsideration is filed, at the end of the 40-day period
provided for in Ark. Code Ann. § 19-10-211, a check will be issued and mailed to Inmate Banking
to be deposited in your inmate account. Both parties are copied on a letter transmitting the check
to Inmate Banking.

Please be advised that you should be able to obtain a copy of the Commission rules from
your facility’s library.

Sincerely,

Kathryn Irby

ES: sjhyche
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Mika Tucker

From: Thomas Burns (DOC)

Sent: Tuesday, November 21, 2023 11:02 AM
To: ASCC Pleadings

Subject: Kwasi McKinney v ADC 200909
Attachments: 1876_001.pdf

Motion Reconsideration

Thank you,

Confidentiality Notice: This e-mail message and any attachments is the property of the State of Arkansas and may be
protected by state and federal laws governing disclosure of private information. It is for the intended recipient only. If an
addressing or transmission error has misdirected this e-mail, please notify the author by replying to it. If you are not the
intended recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

kwasi McKINNEY (D CLAIMANT

v NO. 200909

ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

MOTION FOR RECONSIDERATION

Comes Now the Respondent, Arkansas Department of Corrections (ADC), by
Thomas Burns, and for their Motion for Reconsideration, states:

1. The Commission issued an Order October 20, 2023, awarding the inmate

$3,155.29 in damages. See attached Ex A

2. The inmate put on absolutely zero (0) evidence, not even a scintilla of
damages. The inmate just claimed “the cost of his trial transcripts were $2033.22 and
$315.00”. “Arkansas Court Rule Volume I” price was $165, the Black’s law dictionary price
was $149, the “Arkansas Court Rule Volume II” price was $126.00, the “Prison Legal Guide:
Post-Conviction” price was $159.89, the “Federal Rules of Criminal Procedure” price was
$49.95, the prison litigation manual price was $54.95, “pay the cite” book price was $49.95,
the “loophole” price was $6.95, the “Tools of Argument” price was $12.50, the “Jail House
Lawyer Manual” price was $16.95, and the “How to Sue Your Deadbeat Attorney” price was
$15.95. Claimant testified the total cost of his books and his transcripts was $3,155.29.” Id
at paragraph 5. The inmate did not have any receipts, nor did he ask for copies of
receipts in the discovery process. Because there are none.

3 The Commission did not move for damages in the original hearing
because he claimed he did not have what he needed. “but that Claimant was unable to

present detailed testimony related to his damages because his legal materials were taken from
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him prior to the hearing. The order indicated that the Commission would provide Claimant
with a copy of the claim file and would set a hearing to determine the amount of damages to
be awarded.” Id at paragraph 4.

3. The inmate had nine (9) months to gather receipts from Court reporters,
lawyers, book stories, ect. The inmate did nothing, not even further discovery. The
inmate knows who his lawyers were, what Courts he was on, and stated he had the
catalogs for the books. He could have received receipts or copies for any of these over a
nine (9) month period.

4. The inmate claimed her did not have transcripts and could not file his
appellate cases. The inmate has filed five (5) appellate cases. All five he filed a transcript.
See attached Ex B. As an indigent inmate he can get those at State expense. Free.

5] The inmate stated he could not file a writ of error corum nobis. He filed
such a writ in case number CR-18-546. Well before this matter started. Id af page 9-13.

6. The inmate stated he could not file his Rule 37 petition, but again that was
filed in case number 14-CR-16-35, the case he received one hundred fifty four (154)
years, He Rule 37 was denied. See attached Ex C.

lle The inmate claimed he did not have receipts for his items and that the
ADC had those receipts in eOmis. The burden does not shift to the ADC its on the inmate
to provide those. He did not provide those or ask for those because they do not exist.

8. Inmate banking at not time shows a reciot or an amount for anything the
inmate claims. Not $2033.22, $315.00, 4165, $149, $126, $159.89, $49.95, $54.95,

$49.95, $6.95, $12.50, $16.95, or $15.95. See attached Ex D.
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9. The only two (2) checks written to outside vendors on the inmate account
are one to the Arkansas Supreme Court for $9.00 and one to Books-N-Things for $6.00.
See attached Ex E.

10.  When being questioned about receipts and costs by the ADC the inmate
became argumentative and refused to answer. In fact the inmates response was “It doesn’t
matter how I paid for it”. Somehow though the Commission found the inmate credible,
despite any proof whatsoever, his failed to answer, and shifted the burden to the ADC
because the inmate said eOmis has his receipts.

11.  The party claiming damages has the burden of proving those damages
beyond speculation. Minerva Enterprises v. Howlett, 308 Ark. 291, 824 SSW.2d 377
(1992). Regarding proof of damages, the burden of proof is on the party claiming
damages, and such proof must consist of facts, not speculation. Marine Servs. Unlimited,
Inc. v. Rakes, 323 Ark. 757, 918 S.W.2d 132 (1996).

12.  The amount of damages a plaintiff is entitled to is a question of
fact. Quality Truck Equipment Co. v. Layman, 51 Ark. App. 195, 912 S.W.2d 18 (1995).
The burden of proof regarding damages is on the party claiming them. Grand State Mktg.
v. Eastern Poultry Distrib., Inc., 63 Ark. App. 123, 975 S.W.2d 439 (1998). Exactness
of proof of damages is not required and if it is reasonably certain that some loss occurred,
it is enough that damages can be stated only approximately. Morton v. Park View
Apartments, 315 Ark. 400, 868 S.W.2d 448 (1993); Employers Ins. of Wausau v. Didion
Mid-South Corp., 65 Ark. App. 201, 987 S.W.2d 745 (1999). However, a plaintiff's proof
of damages must be certain enough to allow findings from established facts, not from

speculation or conjecture. Riffle v. United Gen. Title Ins. Co., supra.
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13. The inmates failure to provide receipts or answer how he paid for the
items can only allow for speculation or conjecture. The new proof offered by the ADC
shows the inmate is not credible and has no damages. Maybe $6.00 for the receipt to
Boos-N-Things as that is close to $6.95 book the “loophole” Ex 4 at paragraph 5.

14.  Arkansas State Claims Commission Rule 7.1 Motions for Reconsideration
“will only be entertained if they set forth new or additional evidence which was not
previously available.” As there was burden shifting.

15.  This motion puts forth new and additional evidence the was not available
at the hearing. The inmate banking account and the inmates appellate cases.

16. This motion presents case law and evidence that the Claims Commission
should reverse their previous ruling and dismiss the claim.

WHEREFORE, the Respondent prays that the Commission reconsider the order
of October 20, 2023; that this Commission set aside the award of damages for lack of
evidence; for their attorney fees and costs; and for all other just and proper relief to which

they may be entitled.

l
(Thomas Burns (0 06)
fces Unit

Division of Correction

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office

(870) 267-6373 Facsimile
thomas.burns@arkansas.gov
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CERTIFICATE OF SERVICE

I certify that a copy of the above pleading has been served this 21* day of
November 2023, on the below Claimant by placing a copy of the same in the U. S. Mail,
regular postage to:

Kwasi McKinney (.

Thorhas Burns
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC - CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Commission”) is a claim filed
by Kwasi McKinney (the “Claimant”) against the Arkansas Division of Correction (the
“Respondent”). At the hearing on damages on September 22, 2023, Claimant proceeded pro se,
and Thomas Burns appeared on behalf of Respondent. Based upon a review of the pleadings and
filings, as well as the argument of the parties and the law of the State of Arkansas, the Commission
hereby finds as follows:

Il Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Commission on
October 20, 2020. As part of that order denying the motion, the parties were instructed to begin
discovery.

3. During discovery, the Commission entered an order denying Respondent’s motion
to deem admitted requests for admission propounded to Claimant as well as Claimant’s motion for
summary judgment. The Commission also entered an order denying Claimant’s motion for
injunction as well as Claimant’s motion for sanctions related to Respondent’s alleged failure to

respond to the requests for admission and requests for production propounded by Claimant.
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4, A hearing on the claim was held on October 13, 2022. After the hearing, the
Commission entered an amended order' on January 19, 2023, finding that there was sufficient
evidence of negligence on the part of Respondent to warrant an award in Claimant’s favor, but that
Claimant was unable to present detailed testimony related to his damages because his legal
materials were taken from him prior to the hearing. The order indicated that the Commission would
provide Claimant with a copy of the claim file and would set a hearing to determine the amount of
damages to be awarded.

5. At the hearing on damages, Claimant testified that he was seeking $13,155.29 in
damages. Claimant testified that $3,155.29 was the value of the property that was lost. Claimant
testified that he was asking for another $10,000.00 for “emotional distress, mental anguish and
pain and suffering” because he has a very important criminal case he is fighting. Claimant testified
that he had “a hundred and fifty-four years” for a conviction where the drugs at issue were not his.
Claimant testified that he was innocent in this case and that all the legal documents he had from
2016 to 2019 were lost. Claimant testified that the loss of trial transcripts, remand hearing
transcripts and crime lab reports, which took him three years to obtain, has caused him “a lot of
stress.” Claimant testified that he has been trying to get the crime lab reports for four years since
Respondent lost his property. Claimant testified that he lost an affidavit from the person who the
drugs belonged to and that this made a court filing untimely. Claimant testified that before his
property was lost, he was “getting good feedback on his appeals” and, after Respondent took his
books and case files, he did not have “the knowledge.” Claimant testified that he does not have
correspondence from his attorneys. Claimant stated that his family has supported him and gotten

him this far, but “these folks” took his property and “messed [him] around.” Upon a question from

! The Commission’s January 19, 2023, order also denied Claimant’s motion for summary judgment, finding that the
motion was untimely pursuant to the hearing letter.

374



a commissioner related to whether Claimant was physical injured, Claimant testified that he was
injured because all of his petitions and appeals were denied. Upon a question from a commissioner,
Claimant testified that the costs of his trial transcripts were $2,033.22 and $315.00. Upon a
question from a commissioner, Claimant testified the approximate cost of his court rule books, law
dictionary, law journal and MP4 content was in his claim form. Claimant testified that his main
concern was his legal materials but he had about $400.00 worth of other items that were lost. The
chair commissioner noted that he did not see the approximate cost of the legal items in Claimant’s
claim form. Upon a question from a commissioner, Claimant testified that he did not have the
receipts for his legal materials because they were lost with his property. Claimant testified that he
remembered how much these things cost because he still had the catalogues that he used to order
his legal books from. The chair commissioner noted that Claimant had indicated that he was
seeking $4,000 for legal books and materials but that Claimant indicated that the amount included
Claimant’s alleged value of his emotional distress. Claimant testified that the “Arkansas Court
Rule Volume I” price was $165, the Black’s law dictionary price was $149, the “Arkansas Court
Rule Volume II” price was $126.00, the “Prison Legal Guide: Post-Conviction” price was $159.89,
the “Federal Rules of Criminal Procedure” price was $49.95, the prison litigation manual price
was $54.95, “pay the cite” book price was $49.95, the “loophole” price was $6.95, the “Tools of
Argument” price was $12.50, the “Jail House Lawyer Manual” price was $16.95, and the “How to
Sue Your Deadbeat Attorney” price was $15.95. Claimant testified the total cost of his books and
his transcripts was $3,155.29.

6. On cross-examination, Claimant testified that he had a private attorney and did not
have a public defender when he went to trial. Claimant testified that he did not have a public

defender on his first direct appeal and the court appointed him an attorney on his second direct
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appeal. Claimant testified that his “third appeal attorney” withdrew and “they” gave him another
attorney. Claimant testified that he did not have an attorney at the “time all of his property got
damaged.” Claimant testified that he paid for his transcripts. Respondent presented the “pink copy
of Claimant’s [F-]841 [form]” as an exhibit, Claimant testified that it “looked like the one [he]
had.” Respondent then presented “the white copy [of the F-841 form] that [Respondent] keeps”
as an exhibit. Claimant testified that he did not get all the property back and that he signed the
form *“because she forced [him] to sign for it.” Claimant testified “you have to sign for [the
property] before you even get it so [he] didn’t know what was in the property bag before [he]
signed for it.” Claimant testified that he would have “gotten nothing” if he did not “sign for it.”

7. Claimant testified that the property form presented by Respondent showed he had
“zero mail.” Claimant presented envelopes he testified “said April 2018; March 20, 2018... June
’18.” Claimant testified that these three pieces of mail show that a sanitation lady brought him his
mail after cleaning his cell and that “the confiscation form is bogus.” Claimant asked, “if [he] has
mail in [his] cell from 2016, 2017 [and] 2018, then why is it not documented on the confiscation
form?” Claimant testified that he was winning his case until Respondent lost his property.

8. Respondent argued that Claimant has the burden of proving his damages beyond
speculation and that proof of damages must be certain. Respondent argued that Claimant had no
receipts and nothing showing what his damages are. Respondent argued that “it is all pure
speculation.” Respondent argued that Claimant could have gotten book receipts off EOMIS and
that he has not done that. Respondent argued that Claimant provided only conjecture.

0. Claimant argued that inmates cannot write to Respondent and ask for certain

documents. Claimant argued that Respondent could have pulled records from EOMIS to prove that
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he was “lying” about the prices and that Respondent could not disprove the amount of his trial
transcripts.

10.  The Commission finds that Claimant’s testimony was credible and unrefuted. The
Commission further finds that Claimant’s testimony related to his memory of the costs of the
transcripts and his testimony regarding the specific book prices listed in legal materials catalogue
was not speculative.

11.  The Commission notes that Claimant seeks damages for pain and suffering and
mental anguish, as well as actual damages. However, pain and suffering and mental anguish
damages are not recoverable in negligence actions where a claimant has not suffered physical
injury. See Wright v. Husband, 193 Ark. 347, 99 S.W.2d 583, 585 (1936).

12. For these reasons and for the reasons set forth in the Commission’s January 19,
2023, order, the Commission AWARDS Claimant $3,155.29 and directs the Commission clerk to

issue a voucher in payment thereof.
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IT IS SO ORDERED.

(oery it

ARKANSAS STATE CLAIMS COMMISSION
Courtney Baird

ARKANSAS STATE CLAIMS COMMISSION
Paul Morris, Chair

%%‘

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: October 20. 2023

)

¢

&)

Notice(s) which mav apply to vour claim

A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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Names/Corporatio Case Filing
ID n Description Party Type Date Judge
Case: CR-22-
KWASI| MCKINNEY 7193 KWAS/
Aliases: ,MCKINN MCKINNEY V 31-MAR-
EY, KWAS| STATEIG M EIIONERSS  o5s

NDRADE ARKANSAS
Status:FINAL

Case: CR-20-

KWASI MCKINNEY 658 KWASI

Aliases: MCKINN MCKINNEY V APPELLANT PRO 16-NOV-
EY, KWASI STATE OF SE 20
NDRADE ARKANSAS

Status:FINAL

Case: CR-20-
410 KWASI

KWASI MCKINNEY ANDRADE

liases: ,MCKINN 4~ cnnEY v PETITIONER 23-JUN-
EY. KWASI 20
b STATE OF
ARKANSAS
Status:FINAL
Case: CR-18-
KWASI MCKINNEY %@Dg%;’
Aliases: MCKINN MCKINNEY V APPELLANT 25-JUN-
EY. KWASI 18
Cypis STATE OF
ARKANSAS
Status:FINAL
Case: CR-17-
KWASI MCKINNEY 284 KWASI
Aliases: MCKINN ~ANDRADE 03-APR-
X MCKINNEY V. APPELLANT
EY, KWASI 17
Eipgras STATE OF
ARKANSAS
Status:FINAL
Case: 14CR-
16-
KWASI MCKINNEY 210 STATE V 13TH
Aliases: MCKINN KWAS! 14-NOV- CIRCUIT
EY, KWASI ANDRADE ~ DEFENDANT 16 DIVISIO
NDRADE MCKINNEY N 5
Status:CLOS
ED
KWAS| MCKINNEY Case: 14CR- 21-MAR-  13TH
liases: MCKINN 16-35 STATE DEFENDANT 16 CIRCUIT
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EY, KWASI
ANDRADE

V KWASI/
ANDRADE
MCKINNEY
Status:CLOS
ED

Case: 60CR-
KWASI MCKINNEY 13-
Aliases: MCKINN 752 STATEV

EY, KWAS KWASI DEFENDANT
ANDRADE MCKINNEY
Status:
Case: 14CR-
09-
KWASI MCKINNEY 740 STATE V
liases: MCKINN KWASI
EY, KWASI ANDRADE  DEFENDANT
NDRADE MCKINNEY
Status:CLOS
ED
Case: 14CR-
09-
KWASI MCKINNEY 148 STATE V
liases: MCKINN KWAS/
Y. KWASI ANDRADE  DEFENDANT
NDRADE MCKINNEY
Status:CLOS
ED
Case: 14CR-
05-
WASI MCKINNEY 185 STATE V
liases: MCKINN KWASI
Y. KWASI ANDRADE  DEFENDANT
NDRADE MCKINNEY
Status:CLOS
ED
Case: 14CR-
05-
WASI MCKINNEY 171 STATE V
liases: MCKINN KWASI
Y. KWASI ANDRADE  DEFENDANT
NDRADE MCKINNEY
Status:CLOS
ED

11-JAN-
13

05-AUG-
09

05-AUG-
09

08-NOV-
05

24-OCT-
05

DIVISIO
N5

, HON.
LEON
JOHNSO
N-1ST
DIVISIO
N 6TH
CIRCUIT

, 13TH
CIRCUIT
DIVISIO
N5

, 13TH
CIRCUIT
DIVISIO
N5

, 13TH
CIRCUIT
DIVISIO
N1

, 13TH
CIRCUIT
DIVISIO
N 1
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EY, KWASI
ANDRADE

EY, KWASI
ANDRADE

Y, KWASI A

Y, KWASI A

KWASI MCKINNEY
Aliases: ,MCKINN

KWASI McKINNEY
Aliases: McKINNE

KWASI McKINNEY
Aliases: ,McKINNE

Case: 14CR-
03-

KWASI MCKINNEY 144 STATEV
Aliases: ,MCKINN KWASI

ANDRADE DEFENDANT

MCKINNEY
Status:CLOS
ED

Case: 714CR-
02-25 STATE
V KWAS/
ANDRADE
MCKINNEY
Status:CLOS
ED

Case: 14CV-
16-93 STATE
OF
ARKANSAS V
KWASI
McKINNEY
Status:CLOS
ED

Case: 14CV-
16-29 STATE
OF
ARKANSAS V
KWASI A
MCKINNEY
Status:CLOS
ED

DEFENDANT

DEFENDANT

DEFENDANT

21-AUG-
03

31-JAN-
02

22-JUN-
16

19-FEB-
16

, 13TH
CIRCUIT
DIVISIO
N5

, 13TH
CIRCUIT
DIVISIO
N5

, 13TH
CIRCUIT
DIVISIO
N6

, 13TH
CIRCUIT
DIVISIO
N 4
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KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: CR-22-193 KWASI MCKINNEY V STATE OF ARKANSAS
Status:FINAL  PETITIONER 31-MAR-22

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: CR-20-658 KWASI MCKINNEY V STATE OF ARKANSAS
Status:FINAL  APPELLANT PRO SE 16-NOV-20

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: CR-20-410 KWASI ANDRADE MCKINNEY V STATE OF
ARKANSAS

Status:FINAL  PETITIONER 23-JUN-20
KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: CR-18-546 KWASI ANDRADE MCKINNEY V STATE OF
ARKANSAS

Status:FINAL  APPELLANT 25-JUN-18
KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: CR-17-264 KWASI ANDRADE MCKINNEY V STATE OF
ARKANSAS

Status:FINAL  APPELLANT 03-APR-17

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: 14CR-16-210 STATE V KWASI ANDRADE MCKINNEY
Status:CLOSED DEFENDANT  14-NOV-16 , 13TH CIRCUIT DIVISION 5

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: 14CR-16-35 STATE V KWASI ANDRADE MCKINNEY
Status:CLOSED DEFENDANT  21-MAR-16 , 13TH CIRCUIT DIVISION 5

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: 60CR-13-152 STATE V KWASI MCKINNEY

Status: DEFENDANT  11-JAN-13 , HON. LEON JOHNSON - 1ST DIVISION 6TH CIRCUIT
KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case: 14CR-09-140 STATE V KWASI ANDRADE MCKINNEY
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Status:CLOSED DEFENDANT  05-AUG-09

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case:

Status:CLOSED DEFENDANT  05-AUG-09

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case:

Status:CLOSED DEFENDANT  08-NOV-05

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case:

Status:CLOSED DEFENDANT  24-OCT-05

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case:

Status:CLOSED DEFENDANT  21-AUG-03

KWASI MCKINNEY

Aliases: ,MCKINNEY, KWASI ANDRADE Case:

Status:CLOSED DEFENDANT  31-JAN-02

KWASI McKINNEY

, 13TH CIRCUIT DIVISION 5

14CR-09-148 STATE V KWASI ANDRADE MCKINNEY

,» 13TH CIRCUIT DIVISION 5

14CR-05-185 STATE V KWASI ANDRADE MCKINNEY

,» 13TH CIRCUIT DIVISION 1

14CR-05-171 STATE V KWASI ANDRADE MCKINNEY

, 13TH CIRCUIT DIVISION 1

14CR-03-144 STATE V KWASI ANDRADE MCKINNEY

, 13TH CIRCUIT DIVISION 5

14CR-02-25 STATE V KWASI ANDRADE MCKINNEY

, 13TH CIRCUIT DIVISION 5

Aliases: ,McKINNEY, KWASIA  Case: 14CV-16-93 STATE OF ARKANSAS V KWASI McKINNEY

Status:CLOSED DEFENDANT  22-JUN-16

KWASI McKINNEY

, 13TH CIRCUIT DIVISION 6

Aliases: ,McKINNEY, KWASIA  Case: 14CV-16-29 STATE OF ARKANSAS V KWASI A MCKINNEY

Status:CLOSED DEFENDANT  19-FEB-16

, 13TH CIRCUIT DIVISION 4
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Case ID: CR-17-264 - KWASI ANDRADE MCKINNEY V STATE OF ARKANSAS

Filing Date: Monday, April 03rd, 2017
Court: AR - STATE OF ARKANSAS
Location: CA - COURT OF APPEALS
Type: AF - APPELLATE FELONY

Status: FINAL - FINAL

Case Parties

Seq# Assoc End Date Type ID Name

1 APPELLANT MCKINNEY, KWASI ANDRADE
Aliases: none

2 APPELLEE - STATE OF ARKANSAS

Aliases: none

3 APPELLANT coUNSEL [ ROLFE, LOTT
Aliases: IV, LOTT ROLFE

4 APPELLEE COUNSEL - ATTORNEY GENERAL
Aliases: none

10 WRITING JUDGE :- LARRY D. VAUGHT, JUDGE
Aliases: none

6 LOWER COURT JUDGE - TALLEY JR, DAVID W
Aliases: JR., DAVID W. TALLEY
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7 LOWER COURT CLERK N COLUMBIA COUNTY CIRCUIT COURT

Aliases: none

9 APPELLEE COUNSEL JACKSON, ADAM DONNER

Aliases: none

5 APPELLEE COUNSEL S— RAUPP, DAVID ROBERT

Aliases: none

MILESTONE DESCRIPTION DUE DATE CHANGED DUE DATE  FILING DATE
BRIEFING COMMENCED 04/03/2017 04/03/2017

APPELLANT'S BRIEF 05/13/2017  08/11/2017  08/10/2017

APPELLEE'S BRIEF 09/09/2017 09/21/2017  09/18/2017

REPLY BRIEF 10/03/2017
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CR-18-546 - KWASI ANDRADE MCKINNEY V STATE OF ARKANSAS
Filing Date: Monday, June 25th, 2018
Court: AR - STATE OF ARKANSAS
Location: CA - COURT OF APPEALS
Type: AF - APPELLATE FELONY

Status: FINAL - FINAL

Case Parties
Seq# Assoc End Date Type ID Name
1 APPELLANT Y, KWAS| ANDRADE

Aliases: none

2 APPELLEE ARKANSAS
Aliases: none
4 APPELLEE COUN TTORNEY GENERAL

Aliases: none

6 LOWER COURT | ALLEY JR , DAVID W

Aliases: JR., DAVID W. TALLEY

7 LOWER COURT OLUMBIA COUNTY CIRCUIT COURT

Aliases: none

14 APPELLEE COUN OHNSON, DARNISA C EVANS

Aliases: JOHNSON, DARNISA EVANS
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15 APPELLANT COUNSEL DAVIS, JASON ROBERT

Aliases: none

17 WRITING JUDGE ROBIN F. WYNNE, JUSTICE
Aliases: WYNNE

12 APPELLEE COUNSEL JACKSON, ADAM DONNER

Aliases: none
BRIEFING COMMENCED06/25/2018 06/25/2018
BRIEFING COMMENCED06/25/2018 08/29/2018
APPELLANT'S BRIEF 10/08/2018  10/22/2018  10/22/2018
APPELLEE'S BRIEF 11/21/2018  12/21/2018  12/13/2018
REPLY BRIEF  12/28/2018  01/04/2019  01/04/2019
ORDER ADDENDUM  01/04/2019 02/27/2019
SUPPLEMENTAL ADDENDUM  03/06/2019 03/06/2019

Docket Entries

Filing Date Description Name Monetary
06/25/2018
03:28 PM RECORD LODGED

Entry: 1 volume; 137 pages. Volume contains a disc. Previous appeal has one volume record (CR-17-
264)

Images No Images
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CR-20-410 - KWASI ANDRADE MCKINNEY V STATE OF ARKANSAS
Filing Date: Tuesday, June 23rd, 2020
Court: AR - STATE OF ARKANSAS
Location: SC - SUPREME COURT
Type: WM - WRIT OF MANDAMUS - CR

Status: FINAL - FINAL

Case Parties
Seq# Assoc End Date Type |ID Name
1 PETITIONER MCKINNEY, KWASI ANDRADE

Aliases: none

2 RESPONDENT STATE OF ARKANSAS

Aliases: none

3 pereNDANT/REsPONDENT ATTORNEY [}  Arrornev GeneraL

Aliases: none

5 LOWER COURT JUDGE TALLEY IR, DAVID W

Aliases: IR., DAVID W. TALLEY

6 LOWER COURT CLERK COLUMBIA COUNTY CIRCUIT COURT

Aliases: none

4 DEFENDANT/RESPONDENT ATTORNEY - JOHNSON, DARNISA C
EVANS

Aliases: JOHNSON, DARNISA EVANS
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Docket Entries

Filing Date Description Name Monetary
06/23/2020
09:24 AM PARTIAL RECORD LODGED

Entry: 1 volume; 14 pages.

Images No Images

06/23/2020

09:24 AM LOWER COURT INFORMATION

Entry: none.

Images No Images

06/23/2020

09:24 AM PRO SE PET FOR WRIT MANDAMUS MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se petition for writ of mandamus.

Images PETITION

06/23/2020

11:50 AM LETTER TO APPELLANT

Entry: Acknowledging receipt and filing of pro se petition for writ of mandamus.
Images LETTER

08/27/2020

10:00 AM MOTION SUBMITTED  MCKINNEY, KWASI ANDRADE

Entry: Petitioner's pro se petition for writ of mandamus.

Images No Images

09/10/2020

10:00 AM FORMAL ORDERS -SC MCKINNEY, KWASI ANDRADE

Entry: Petitioner's pro se petition for writ of mandamus is denied. Hart, J., would grant.

Images ORDER
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FORMAL ORDER

STATE OF ARKANSAS, )
) SCT.
SUPREME COURT )

BE IT REMEMBERED, THAT A SESSION OF THE SUPREME COURT
BEGUN AND HELD IN THE CITY OF LITTLE ROCK, ON JULY 21, 2022, AMONGST
OTHERS WERE THE FOLLOWING PROCEEDINGS. TO-WIT:

SUPREME COURT CASE NO. CR-18-546
KWASI MCKINNEY PETITIONER
V. APPEAL FROM COLUMBIA COUNTY CIRCUIT COURT - 14CR-16-35

STATE OF ARKANSAS RESPONDENT

PETITIONER'S PRO SE FIFTH PETITION TO REINVEST JURISDICTION IN THE
TRIAL COURT TO CONSIDER A PETITION FOR WRIT OF ERROR CORAM NOBIS IS

DENIED.

IN TESTIMONY, THAT THE ABOVE IS A TRUE COPY OF

THE ORDER OF SAID SUPREME COURT, RENDERED IN

THE CASE HEREIN STATED. I, STACEY PECTOL.

CLERK OF SAID SUPREME COURT, HEREUNTO

SET MY HAND AND AFFIX THE SEAL OF SAID
" SUPREME COURT. AT MY OFFICE IN THE CITY OF
- LITTLE ROCK, THIS 2ISTDAY OF JULY. 2022.

LSt

— f/ /{ I— ——— =
L// 0~ CLERK

BY:

DEPUTY CLERK
ORIGINAL TO CLERK
CC: KWASI MCKINNEY

ADAM JACKSON, ASSISTANT ATTORNEY GENERAL
HON. DAVID W. TALLEY, JR., CIRCUIT JUDGE
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CR-20-658 - KWASI MCKINNEY V STATE OF ARKANSAS
Filing Date: Monday , November 16th, 2020
Court: AR - STATE OF ARKANSAS

Location: CA - COURT OF APPEALS

Type: PV -POST CONVICTION APPEAL

Status: FINAL - FINAL

Case Parties

Seq# Assoc End Date Type ID Name

1 APPELLANT PRO SE -

Aliases: none

2 APPELLEE

Aliases: none

3 LOWER COURT JUDGE

Aliases: JR., DAVID W. TALLEY

4 LOWER COURT CLERK

Aliases: none

6 APPELLEE COUNSEL

Aliases: JOHNSON, DARNISA EVANS

7 WRITING JUDGE

Aliases: none

9 APPELLEE COUNSEL

MCKINNEY, KWASI ANDRADE

STATE OF ARKANSAS

TALLEY IR, DAVID W

COLUMBIA COUNTY CIRCUIT COURT

JOHNSON, DARNISA C EVANS

LARRY D. VAUGHT, JUDGE

EANES JR, DAVID L
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Aliases: EANES, DAVID L

10 RECUSED JUDGE - BARTON F. VIRDEN, JUDGE

Aliases: none

5 APPELLEE COUNSEL - ATTORNEY GENERAL
Aliases: none

WRIT OF CERTIORARI TO COMP REC  12/09/2020 12/09/2020

WRIT RETURNED; COMP RECFILED  01/08/2021 12/17/2020
APPELLANT'S BRIEF  01/26/2021 01/08/2021

APPELLEE'S BRIEF 02/07/2021  02/14/2021  02/16/2021

REPLY BRIEF  03/03/2021  03/10/2021  03/08/2021

Docket Entries

Filing Date Description Name Monetary
11/16/2020
02:21 PM PARTIAL RECORD TENDERED

Entry: 1 volume; 22 pages. Previous records in CR-17-264 (1 vol) and CR-18-546 (1 vol) placeed with CR-
20-658 (1 vol).

11/16/2020
02:22 PM PRO SE MOT FOR RULE ON CLERK MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se motion to lodge the record.

Images MOTION

11/16/2020
02:22 PM LETTER TO APPELLANT
Entry: Acknowledging receipt and filing of pro se motion.

Images LETTER
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11/16/2020
04:25 PM LOWER COURT INFORMATION
Entry: none.

Images No Images

12/02/2020
09:01 AM MOTION SUBMITTED MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se motion to lodge the record.

Images No Images

12/09/2020
09:00 AM PARTIAL RECORD LODGED MCKINNEY, KWASI ANDRADE
Entry: none.

Images No Images

12/09/2020
09:00 AM WRIT OF CERTIORARI TO COMP REC MCKINNEY, KWASI ANDRADE

Entry: Writ issued; complete Rule 37.1 appeallate record is due in thirty days (January 8, 2021). The
clerk is directed to set a briefing schedule when the complete record is lodged.

Images WRIT

12/09/2020
09:00 AM FORMAL ORDERS - COA MCKINNEY, KWASI ANDRADE

Entry: Appellant's pro se motion to lodge the record is treated as a motion for rule on clerk and
granted. Partial record filed in Arkansas Court of Appeals this date, as case no CR-20-658. Writ issued;
complete Rule 37.1 appeallate record is due in thirty days (January 8, 2021). The clerk is directed to set a
briefing schedule when the complete record is lodged.

Images ORDER
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12/09/2020

03:55 PM CLERK NOTE

Entri: Order majled ii iiiiellant at the following address: ||| | | G

Images No Images

12/17/2020
12:47 PM WRIT RETURNED; COMP REC FILED
Entry: 1 volume supplemental record; 121 pages.

Images No Images

12/17/2020
02:11 PM BRIEFING COMMENCED MCKINNEY, KWASI ANDRADE

Entry: Appellant's brief is due January 26, 2021. Briefing notice sent to Kwasi McKinney and Attorney

W [ _

Images Briefing notice

12/21/2020
10:53 AM LETTER TO APPELLANT
Entry: Advising pro se appellant to file brief conventionally, due by January 26, 2021.

Images LETTER

01/08/2021
08:49 AM LETTER TO APPELLANT MCKINNEY, KWASI ANDRADE
Entry: Acknowledging receipt and filing of appellant's brief.

Images LETTER

01/08/2021

03:19 PM APPELLANT'S BRIEF MCKINNEY, KWASI ANDRADE
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Entry: Appellant's pro se brief filed. Six paper copies received this date.

Images Appellant's Pro Se Brief

01/11/2021
09:53 AM ENTRY OF APPEARANCE EANES JR , DAVID L
Entry: Entry of appearance of David L. Eanes, Jr. on behalf of the appellee.

Images OTHER

02/03/2021
03:14 PM RECUSAL BARTON F. VIRDEN, JUDGE,
Entry: none.

Images No Images

02/04/2021
10:24 AM 7 DAY BRIEF EXTENSION EANES JR, DAVID L
Entry: Appellee's brief is due February 14, 2021 after 7-day brief extension.

Images LETTER

02/16/2021
02:07 PM APPELLEE'S BRIEF EANES JR, DAVID L

Entry: Appellee's Brief efiled by attorney. 6 Paper copies due Feb 21, 2021 Six paper copies received
Feburary 22, 2021.

Images Appellee's Brief

02/22/2021
10:16 AM 7 DAY BRIEF EXTENSION MCKINNEY, KWASI ANDRADE
Entry: Appellant's reply brief is now due March 10, 2021.

Images No Images
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02/22/2021
12:09 PM LETTER TO APPELLANT MCKINNEY, KWASI ANDRADE

Entry: Acknowledging receipt of request for seven day clerk's extension. Reply brief is due March 10,
2021.

Images LETTER

03/04/2021
03:25 PM PRO SE MOTION FOR EXT OF TIME MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se motion for extension of time to file a reply brief.

Images MOTION

03/04/2021
03:26 PM LETTER TO APPELLANT MCKINNEY, KWASI ANDRADE
Entry: Acknowledging receipt and filing of pro se motion for extension of time to file a reply brief.

Images LETTER

03/08/2021
02:28 PM LETTER TO APPELLANT MCKINNEY, KWASI ANDRADE
Entry: Acknowledging receipt and filing of appellant's pro se reply brief.

Images LETTER

03/08/2021
03:24 PM REPLY BRIEF ~ MCKINNEY, KWASI ANDRADE
Entry:  Pro se reply brief filed March 8, 2021. Clerks office received one copy.

Images Reply Brief
03/10/2021

09:00 AM MOTION SUBMITTED MCKINNEY, KWASI ANDRADE

Entry: Appellant's pro se motion for extension of time to file a reply brief.
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Images No Images

03/17/2021
09:01 AM FORMAL ORDERS - COA MCKINNEY, KWASI ANDRADE

Entry: Appellant's pro se motion for extension of time to file a reply brief is moot. Virden, J., not
participating.

Images ORDER

03/17/2021

11:59 AM CLERK NOTE

Entry: Order mailed to appellant at the following address: _
|

Images No Images

04/28/2021
09:00 AM CASE SUBMITTED MCKINNEY, KWASI ANDRADE
Entry: none.

Images No Images

05/12/2021
09:00 AM MAJORITY OPINION LARRY D. VAUGHT, JUDGE,
Entry: Affirmed. Klappenbach and Whiteaker, JJ., agree.

Images OPINION

05/12/2021
09:00 AM OPINION PANELMCKINNEY, KWASI ANDRADE
Entry: none.

Images No Images
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05/12/2021
09:34 AM CLERK NOTE

Entry: Opinion mailed to Kwasi Andrade Mckinney_

Images No Images

05/24/2021
04:01 PM PETITION TENDERED
Entry: Petitioner's pro se petition for review. Tendered.

Images PETITION

05/24/2021
04:03 PM LETTER TO APPELLANT
Entry: Acknowledging receipt of pro se petition for review. Petition tendered.

Images LETTER

05/27/2021
02:52 PM PRO SE PET FOR REHEARING =~ MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se petition for rehearing.

Images Petition for rehearing

05/27/2021
02:53 PM LETTER TO APPELLANT
Entry: Acknowledging receipt and filing of pro se petition for rehearing.

Images LETTER

06/01/2021
02:58 PM RESPONSE TO PET FOR REHEARING EANES JR, DAVID L
Entry: Appellee's response to petition for rehearing.

Images RESPONSE
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07/07/2021
09:00 AM PET FOR REHEARING SUBMITTED MCKINNEY, KWAS|I ANDRADE
Entry: Appellant's pro se petition for rehearing.

Images No Images

07/14/2021

09:00 AM LETTER ORDERS - COA MCKINNEY, KWASI ANDRADE

Entry: Appellant's pro se petition for rehearing is denied. Virden, J., not participating.

Images ORDER

07/15/2021
08:55 AM PETITION FOR REVIEW MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se petition for review.

Images PETITION

07/15/2021
02:51 PM LETTER TO APPELLANT
Entry: Acknowledging receipt and filing of pro se petition for review.

Images LETTER

07/20/2021
10:45 AM RESPONSE TO PET FOR REVIEW EANES JR, DAVID L
Entry: Appellee's response to petition for review.

Images RESPONSE

08/26/2021
12:52 PM PETITION FOR REVIEW SUBMITTED MCKINNEY, KWASI ANDRADE

Entry: none.
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Images No Images

09/23/2021
10:00 AM PETITION FOR REVIEW DENIED MCKINNEY, KWAS|I ANDRADE
Entry: none.

Images No Images

09/23/2021
10:00 AM FORMAL ORDERS - SC  MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se petition for review is denied.

Images ORDER

09/23/2021
10:07 AM MANDATE TO CLERK
Entry: none.

Images Mandate

11/29/2021
08:41 AM LETTER TO APPELLANT
Entry: Acknowledging receipt of pro se motion to recall the mandate. Motion returned to appellant.

Images LETTER

12/02/2021
03:50 PM LETTER TO APPELLANT
Entry: Letter to appellant.

Images LETTER

12/08/2021

02:18 PM MOTION TO RECALL MANDATE MCKINNEY, KWASI ANDRADE
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Entry: Appellant's pro se motion to recall the mandate.

Images MOTION

12/08/2021
02:20 PM LETTER TO APPELLANT
Entry: Acknowledging receipt and filing of pro se motion to recall the mandate.

Images LETTER

12/13/2021
10:13 AM RESPONSE TO MOTION EANES JR, DAVID L
Entry: Response to motion to recall mandate.

Images RESPONSE

01/05/2022
09:00 AM MOTION SUBMITTED MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se motion to recall the mandate.

Images No Images

01/12/2022
09:00 AM FORMAL ORDERS - COA MCKINNEY, KWASI ANDRADE
Entry: Appellant's pro se motion to recall the mandate is denied. Virden, J., not participating.

Images ORDER

01/12/2022
12:00 PM CLERK NOTE

Images No Images

03/03/2022
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02:10 PM NOT OF FIL PET IN US SUP CRT

Entry: Notice that a petition for writ of certiorari has been filed as case No. 21-7213.

Images LETTER

04/21/2022
11:37 AM NOT OF FIL PET IN US SUP CRT
Entry: Notice that petition for a writ of certiorari is denied.

Images OTHER
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CR-22-193 - KWASI MCKINNEY V STATE OF ARKANSAS
Filing Date: Thursday , March 31st, 2022

Court: AR - STATE OF ARKANSAS

Location: SC - SUPREME COURT

Type: WM - WRIT OF MANDAMUS - CR

Status: FINAL - FINAL
Case Parties

Seq# Assoc End Date Type |ID Name

1 PETITIONER - MCKINNEY, KWASI ANDRADE

Aliases: none

2 RESPONDENT - STATE OF ARKANSAS

Aliases: none

3 pereNDANT/REsPONDENT ATTORNEY |JJEBB  ATTORNEY GENERAL

Aliases: none

5 tower courtJunce [l uevir, oaviow

Aliases: JR., DAVID W. TALLEY

6 LOWER COURT CLERK - COLUMBIA COUNTY CIRCUIT COURT

Aliases: none

4 perenDANT/ResPONDENT ATTORNEY [ JOHNSON, DARNISA C
EVANS

Aliases: JOHNSON, DARNISA EVANS
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03/31/2022
01:00 PM PARTIAL RECORD LODGED
Entry: 1 volume; 11 pages.

Images No Images

03/31/2022
01:00 PM LOWER COURT INFORMATION
Entry: none.

Images No Images

03/31/2022
02:43 PM PRO SE PET FOR WRIT MANDAMUS MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se petition for writ of mandamus.

Images PETITION

03/31/2022
02:45 PM LETTER TO APPELLANT
Entry: Acknowledging receipt and filing of pro se petition for writ of mandamus.

Images LETTER

05/12/2022
10:00 AM MOTION SUBMITTED MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se petition for writ of mandamus.

Images No Images

05/26/2022
10:00 AM FORMAL ORDERS -SC MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se petition for writ of mandamus is denied.

Images ORDER
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06/06/2022
01:35 PM PRO SE MOTION RECONSIDERATION MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se motion for reconsideration.

Images MOTION

06/06/2022
01:35 PM LETTER TO APPELLANT
Entry: Acknowledging receipt and filing of pro se motion for reconsideration.

Images LETTER

06/09/2022
10:00 AM MOTION SUBMITTED MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se motion for reconsideration.

Images No Images

06/23/2022
10:00 AM FORMAL ORDERS - SC MCKINNEY, KWASI ANDRADE
Entry: Petitioner's pro se motion for reconsideration is denied.

Images ORDER
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14CR-16-35 - STATE V KWASI ANDRADE MCKINNEY -JURY TRIAL

Filing Date:

Monday , March 21st, 2016

Court: 14 - COLUMBIA

Location:

Cl - CIRCUIT

Type: DI- FELONY

Status: CLOSED - CASE CLOSED

Case Parties
Seq# Assoc End Date Type ID Name
1 JuoGE I 13TH CIRCUIT DIVISION 5

Aliases: TALLEY

2

Aliases: none

7
Aliases: HURST, JOSH

HURST, JOSH Q

5

Aliases: none

6

Aliases: none

4

DEFENDANT - MCKINNEY, KWASI ANDRADE

pEFENDANT/RESPONDENT ATTORNEY [l  HursT JosH quincy

PROSECUTING ATTORNEY - STATE OF ARKANSAS

pusLicDEFENDER I JEFFREY, ROBERT NEAL

PLAINTIFF - PHILLIPS, RYAN P

Aliases: PHILLIPS, RYAN P.
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Violations

MCKINNEY, KWASI ANDRADE

Violation: 1 Citationit: Age at Violation:- Plea: 29-NOV-16 GUILTY
5-64-422(b)(2) DELIVER METH COCAINE HEROIN => 2g <10g; FB  Disp:29-NOV-16 GUILTY
Level: FB CLASS B FELONY

Violation Date: 24-NOV-15

Violation Time:

MCKINNEY, KWASI ANDRADE

Violation: 2 Citation#: Age at Violation:. Plea: 29-NOV-16 GUILTY
5-64-422(b)(1) DELIVER METH COCAINE HEROIN < 2g; FC  Disp:29-NOV-16 GUILTY
Level: FC CLASS C FELONY

Violation Date: 10-NOV-15

Violation Time:

MCKINNEY, KWASI ANDRADE

Violation: 3 Citation#: Age at Violation:lll  Plea: 29-NOV-16 GUILTY
5-64-402(b)(1) MAINTAIN DRUG PREMISES; FC  Disp:29-NOV-16 GUILTY

Level: FC CLASS C FELONY

Violation Date: 28-JAN-16

Violation Time:

Violation Text:CONTEXTE REFLECTS VIO LEVEL AS FC PER COVERSHEET VIO LEVEL IS FB
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MCKINNEY, KWASI ANDRADE

Violation: 4 Citation#: Age at Violation: ] Plea: 29-NOV-16 NOT GUILTY

5-27-205 ENDANGERING THE WELFARE OF A MINOR - 1ST DEGREE; FD  Disp:29-NOV-16 NOLLE
PROSEQUI

Level: FD CLASS D FELONY
Violation Date: 24-NOV-15
Violation Time:

MCKINNEY, KWASI ANDRADE

Violation: 5 Citation#: Age at Violation:. Plea: 29-NOV-16 GUILTY
5-74-106 DRUGS AND FIREARMS, SIMULTANEOUS POS OF; FY  Disp:29-NOV-16 GUILTY
Level: FY CLASSY FELONY

Violation Date: 28-JAN-16

Violation Time:

MCKINNEY, KWASI ANDRADE

Violation: 6 Citation#: Age at Violation:. Plea: 29-NOV-16 GUILTY

5-64-420(b)(2) POSSESS W PURPOSE DEL METH COCAINE HEROIN =>2g <10g; FB  Disp:29-NOV-
16 GUILTY

Level: FB CLASS B FELONY
Violation Date: 28-JAN-16
Violation Time:

MCKINNEY, KWAS! ANDRADE
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Violation: 7 Citation#: Age at Violation: . Plea: 29-NOV-16 GUILTY
5-73-103(c)(2) POSSESS FIREARMS BY CERTAIN PERSONS; FD  Disp:29-NOV-16 GUILTY
Level: FD CLASS D FELONY

Violation Date: 28-JAN-16

Violation Time:

MCKINNEY, KWAS! ANDRADE

Violation: 8 Citation#: Age at Violation:. Plea: 29-NOV-16 GUILTY
5-64-411 PROXIMITY-ENHANCED PENALITY FOR 5-64-401; FB  Disp:29-NOV-16 GUILTY
Level: FB CLASS B FELONY

Violation Date: 10-NOV-15

Violation Time:

Violation Text:HABITUAL OFFENDER

Sentence

Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 10

Length: 216 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:
Violation(s)

Violation No: 3, 5-64-402(b)(1) , MAINTAIN DRUG PREMISES; FC
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Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 14

Length: 120 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:

Violation(s)

Violation No: 8, 5-64-411 , PROXIMITY-ENHANCED PENALITY FOR 5-64-401; FB

Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 12

Length: 360 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:
Violation(s)

Violation No: 6, 5-64-420(b)(2) , POSSESS W PURPOSE DEL METH COCAINE HEROIN => 2g <10g; FB

Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 9

Length: 72 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:
Violation(s)

Violation No: 2, 5-64-422(b)(1) , DELIVER METH COCAINE HEROIN < 2g; FC

Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 8

Length: 216 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:
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Violation(s)

Violation No: 1, 5-64-422(b)(2) , DELIVER METH COCAINE HEROIN => 2g <10g; FB

Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 13

Length: 144 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:
Violation(s)

Violation No: 7, 5-73-103(c)(2) , POSSESS FIREARMS BY CERTAIN PERSONS;: FD

Name: KWASI ANDRADE MCKINNEY Sentence: DOC:-DEPARTMENT OF CORRECTIONS
Sequence: 11

Length: 720 MONTH(S) Suspended Length: DAY(S) Consecutive: Concurrent:
Served: Signed: Start: Probation: Completion:

Sentence Detail:
Violation(s)

Violation No: 5, 5-74-106 , DRUGS AND FIREARMS, SIMULTANEOUS POS OF; FY
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In the Circuit Court of Columbia County, Arkansas g;tflph ﬂVM Bq oYW
75jepEC 12 Pt 19T

Fifth Division
State of Arkansas Plaintifffﬁhti's![:)‘t;zi__il‘p;ig‘!3‘:?;23”' %
Vs. No. 14CR-16-35
Kwasi McKinney Defendant/ Petitioner

Petition for Relief Under Ark. R. Crim. P. 37.1

e e e

The defendant-petitioner petitions the court for a new trial of the case against him under
Ark. R. Crim. P. 37.1 and he states as follows:

McKinney was charged with delivery of methamphetamine, possession of
methamphetamine, maintaining a drug premises, simultaneous possession of drugs and firearm,
possession of methamphetamine with intent to deliver, possession of firearm by certain person
and proximity to certain facilities. On November 29, 2016 a Columbia County jury found
McKinney guilty on all counts and was sentence to serve eighteen years (18)< six years (6),
eighteen years(18), sixty years(60), thirty years(30), twelve years(12), and ten year(10)
imprisoned to be run consecutively, for a total of 154 years. McKinney appealed to the Arkansas
Court of Appeals and was denied October 17, 2019 in CR-18-546, the date the mandate also
issued. This petition is timely filed, within sixty (60) days after that date, pursuant to Ark. R.
Crim. P. 37.2.

Strickland’s standard of Review: The burden of proof of an Ineffectiveness Claim-does it

undermine confidence in the outcome?
In Strickland vs. Washington, 466 U.S. 668 (1984), the Supreme Court recognized that

the right to effective assistance is essential to protect the fundamental right to a fair trial. To

prevail on a claim of ineffective assistance, it must be shown that counsel’s performance was
deficient and that the deficient performance prejudiced the defense. The standard is “reasonable
professional assistance”, meaning that counsel has a duty to bring “such skill and knowledge as

will render the trial a reliable adversarial testing process.” See also Wiggins vs. Smith, 539 U.S.

510 (2003). To succeed on an ineffective assistance claim, it must be shown that counsel’s

performance fell below an “objective standard of reasonableness” and that there is a “reasonable

|
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probability that, but for counsel’s unprofessional errors, the results of the proceedings would
have been different.” A “reasonable probability” is a probability sufficient to undermine
confidence in the outcome. Vick vs. State. 301 Ark. 296, 782 S.W. 2d. 396 (1990).

The standard for evaluating claims of ineffective assistance of appellate counsel is

similar, Bell vs. Lockhart, 795 F. 2d 655 ( 8" Cir. 1986). If appellate counsel negligently falls to

raise issue, and there is a reasonable probability that the issue, if raised, would have resulted in a

reversal, relief is warranted. See Jones vs. Barnes, 463 U.S. 745 (1984).

In this case, trial and appellate counsel were ineffective in several respects.

Ground One: McKinney was constructively denied his right to counsel. Trial court abuse of
it Louhse
discretion caused'to prejudice with a deficient performance and inadequate representation in

th

violation of the 6 Amendment.

(A) Trial court abused its discretion in denial of Trial Counsel motion to be relived as counsel. In
said motion, paragraph (2) stated the defendant was not cooperating with defense counsel in
preparing his defense in this matter. How? Paragraph (3) stated the defendant is not in
communication with defense counsel and is not complying with agreements he has entered.
What agreements? Paragraph (4) Defendant instructed counsel to withdraw as his Attorney and
paragraph (5) counsel states that he was not prepared for trial.

(B) Conflict between McKinney and Counsel was serious and gave rise to presumption that
McKinney was prejudice by his inability to communicate with Counsel. Trial court did not fulfill
its duty to inquire into the conflict. Before ruling on a Motion to Withdraw of Counsel do to an
irreconcilable conflict, a court must conduct such necessary inquiry as might ease the
defendant’s dissatisfaction, distrust, and concemns and the inquiry must also provide a sufficient

basis for reaching an informed decision. James vs. Brigano, 470 F. 3d. 636 ( 8" cir. 2006).

(C) Trial Counsel Josh Q Hurst utterly failed to develop and present a defense for trial. Counsel
did not file substantive pre-trial motions. Counsel had several procedural motions denied as
untimely. Counsel did not file for omnibus hearing to develop factual findings evidence. Counsel
failed to investigate witnesses. Counsel did not subpoena witnesses. Counsel did not object to
prosecution evidence. Counsel did not strike bias juror, defendant was prejudice by counsel at
guilty phase and sentencing, etc. . .

Ground Two: Counsel was ineffective for failure to file motion to suppress wiretape and drug

evidence.
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(ﬂ}.) McKinney has a right to be free from unreasonable searches and seizure was violated by a
unauthorized wire-tape interception made by police on November 10 and 24, 2015. Each
application for an order authorizing or approving the interception of wire, oral, or electronic

communication shall be made in writing upon oath or affirmation to a judge of competent

jurisdiction and shall state the applicant’s authority to make such application. Arkansas Rules of

Criminal Procedure 10.1. Relying upon Kate vs. United States 389 U.S. 347, 88.S.Ct. 507 14 L.

Ed 2d. 536, without prior judicial authorization no part of the contents such communication and
no evidence derived therefore may be received in any trial.
relore ey 4 Bradshbes

Q})(‘) There’s no record in this case shows that Detective Chambers and Detective Hewes had an
order from a Judge authorizing or approving the interception of wire-tape. The unlawfully
interception of wire-tape was an illegal search of the property of McKinney under the Fourth

Amendment of the United States Constitution and therefore should be suppressed as well as any

i 3T (iSe 1963,
and all evidence gain as a result of search warrant. W\fs. 371 05 471 (133

Ground Three: Trial Counsel was ineffective for failure to file motion to sever offense. Trial

Court erred in consolidating offenses for trial purposes.

@)O McKinney was charged with delivery of methamphetamine for November 10, and November
24, 2015. The only connection between the two sales was fact that both were made to one of the

game confidential informer and such showing along was insufficient to connect two sales by a

single scheme or plan within meaning of applicable rule Arkansas Rule of Criminal Procedure

22.2. Teas vs. State 1979, 266 Ark. 572, 587 S.W. 2d. 28. The purpose of Ark. R. Crim. P. 22.2

is to give effect to the principle that the state cannot bolster its case against the accused by

proving that he has committed other similar offenses in the past. Alford vs. State, 223 Ark. 330,
266 S.W. 2d. 804.

(E,m Delivery of control substance to confidential informant in exchange for money on November

10, 2015 and deliver of control substance 14 days later on November 24,2015, did not involve a

single scheme or plan citing Bunn vs. State 1995. 898 S.W. 2d. 450, 320 Ark 516. Joiner was not

proper in this case because the offenses were committed at different times, were not part of the
same transactions or plans and involves different witnesses and evidence. Turner vs. State 2011,

380 S.W. 3d. 400 2011 Ark. 111.
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(C)Q Pursuant to Arkansas Rules of Criminal Procedure 23.1 (a) trial court erred in consolidating
the offenses from November 2015 and offenses on January 28, 2016 for purpose of trial. Clay
vs. State. 1994, 886 S.W. 2d. 608, 318 Ark. 550.

Some witnesses were indorsed in only one of the offenses consolidated for trial and that

permitting the testimony to be considered by the jurors as to all of the offenses was error.
Witness endorsed to testify in one proceeding unless endorsed by the court to testify in all

proceedings even if the charges are alike in nature. In fact, Rule of Evidence 404 (b) has nothing

to do with the endorsement of witness, but rather concerns the admissibility of evidence of prior

crimes or wrongs. U.S. vs. Moore 375 F. 3d. 259 264-65 ( 8™ cir. 2009). It is plain error to admit

prejudicial evidence of McKinney prior bad acts.

Ground Four: McKinnev was prejudice by Appellate Counsel deficient performance in failing

to raise prosecutor failed to comply with discovery motion pursuant to Arkansas Rules of

Criminal Procedure 17.1 and abandon argument relating to Motion to Compel Testing of certain

evidence.

(A\Q McKinney Trial Counsel filed a Motion for Discovery requesting expert scientific testings
and results of any test. The existing of the submission sheet which had been submitted with the
firearm was not revealed to McKinney. The Prosecutor for the state violated Arkansas Rule of

Criminal Procedure 17.1, when they failed to disclose to defense counsel crime Laboratory

results on firearm. McKinney trial counsel was entitles to requested material relating to
Laboratory testing performed by the state expert and absent of diligent failure of state to provide
material was unfairly prejudice to McKinney. Arkansas Rules of Criminal Procedure 17.3.

Hunter vs. State, 316 Ark. 746. 875 S.W. 2d. 630. In cases where prejudice will result from the

states failure to comply with pre-trial discovery rules, the trial court must take appropriate action
to remove the prejudice by excluding the evidence, ordering discovery, granting a continuance or
entering another order appropriate under the circumstances. Shuffield vs. State, 23 Ark. App.
167. 745 (1998).

In Brady vs. Maryland, 373 U.S. 83. 87.83 S. Ct. 1194-97 10 L. Ed 2d. 215, 218 (1963)

the state was required to turn over allegedly exculpatory DNA evidence in order to allow
defendant to make colorable showing on innocent. State alleged withholding of laboratory

testing results constitutes Brady Violation, given that allegedly withheld evidence would have

excluded McKinney.
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(6}. Appellate Counsel Lott Rolfe IV proves to be ineffective for failure to raise appealable issue
on appeal relating to fingerprint testing of firearm. Two months prior to trial, Counsel filed a
Motion to compel testing of certain evidence regarding to the offense possession of firearm by
certain person. The trial court denied McKinney motion for untimely. The offense contained
material; circumstantial, substantial evidence within discovery to raise the issue of stated offense
should have been dismissed due to lack of evidence.

Ground Five: Counsel was ineffective for failure to properly challenge the sufficiency of

evidence on Motion for Directed Verdict.

(NY@) Counsel motion for directed verdict was too general to preserve for appeal. Counsel did not
specifically advise the circuit court as to how the evidence was deficient. The evidence was
insufficient to support McKinney convictions for possession of firearm by certain person,
possession with intent to deliver methamphetamine, and simultaneous possession of drugs and
firearm. To prove constructive possession of contraband, the state is required to establish beyond
a reasonable doubt: (1) the defendant exercised cure, control and management over the
contraband, and (2) the defendant knew the matter possessed was contraband. Williams vs. State,
54 Ark. App. 352. 927 S.W. 2d. 501 reversed 327 Ark. 213 939 S.W. 2d. 856.

The state did not meet its burden of proving every element of every criminal offense

beyond a reasonable doubt. Detective Chambers testified under oath and presented the element
of reasonable doubt by stating the gun and drugs could have belonged to the other m
(Jaylon McKamie and S. Mullins) in the home at the time of search, but was not investigated and
the firearm and drugs was not submitted to the lab for latent-printing testing. During the search,
Agent Bradshaw found $305.00 on Jaylon McKamie and messages in his phone indicating he
had been trafficking drugs.

(ﬁ)(. To sustain a conviction of simultaneous possession of drugs and firearm, the firearm has to

be readily accessible for use. A.C.A. 5-74-106(d). There’s no evidence indicating the firearm that

was recovered was readily accessible for use. McKinney had remained outside the home while
officers conducted the search. 5-74-106(d) Vergara-Seto vs. State 202, 74 S.W. 3d. 653. 77 Ark.
App. 280. This is insufficient to demonstrate a prima facie of constructive possession. Boston vs.

State. 2000 S.W. 3d. 245. 69 Ark. App. 155. Based on this evidence, it is not beyond the realm of

possibility that someone else planted the (firearm and drugs) and left [McKinney] to take the fall

and face consequences.
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Ground Six: Trial Counsel failed to request jury instruction of charged offense of Arkansas

Code Annotated 5-64-411 **Proximity to certain facilities” which carries an enhancement of a

mandatory ten years.

( ﬂ—)(ﬂ) Statue providing that a person is subject to enhanced sentencing of an additional term of
imprisonment if the person delivering the control substance and the offense is committed on or
within 1000 feet of a church required proof of a culpable mental state, a culpable mental state is

nonetheless required and is established only is a person acts purposely, knowingly or recklessly
(Emphasis Added). Small #7. State 20\ Ark-ApP. 80,543 i 3d 5le, A-Cih. 2-203(1)

The state failed to address McKinney culpable mental state, a key element of the crime,
and that there was no evidence that he was aware of the church’s location. The state also did not
present evidence that McKinney acted purposely or knowingly, it failed to meet its burden of
proof.

Ground Seven: McKinnev was prejudice by Trial Counsel and Appellate Counsel for failure to

properly present and/or litigate a number of potentially meritorious arguments relating to Motion
to Suppress Statement.

Lﬁw McKinney custodial statement was used to corroborate other state evidence. McKinney
statement was insufficient to support his conviction for simultaneous possession of drugs and
firearm, possession of firearm by certain person, possession with intent to deliver and
maintaining a drug premises.

McKinney statement did not included admission on the above stated charges. The
statement only revealed information about his methamphetamine trade, but he did not confess to
any facts surrounding the charges he faces at trial, for instant he did not confess to the November
10 or 24, 2015 drug transaction or possessing any of the evidence obtained in the search of his
home on January 29, 2016.

A conviction cannot be had in any case of felony upon the tending to connect the
defendant with the commission of the offense. A.C.A. 16-89-111 (e)(A). Smith vs. State, 202
2012 Ark. App. 534. 423 S.W., 3d. 624. Evidence that merely raises suspicion of guilt is
insufficient. A.C.A. 16-89-111 (e)(A). The statement was insufficient to support a finding of

guilt and if the statement was eliminated other evidence would have not showed guilt. A.C.A.

16-89-111 (e)(1)(A). Picket vs. State 301 Ark. 345. The state did not meet its burden of proof.

The jury’s guilty verdict resorts to speculation and conjecture.
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LB)(Q The statement made by McKinney that was submitted to the jury was edited and altered. On
remand for suppression hearing on motion to suppress statement, Prosecutor Ryan Phillips
admitted the statement that was played at trial was not the full version. Prior to the suppression
hearing on statement, Mr. Phillips produces a different statement from the statement that was
played at trial asserting that it was McKinney full custodial statement.

The State edited, altered, and intentionally deleted exculpatory points within McKinney
custodial recording statement. The withholding of exculpatory and mitigating evidence in favor

of the accused violated Brady vs. Maryland also the Sixth and Fourteenth Amendment rights to a

fair and impartial trial.
(_Q. The basis of Arkansas Rule of Criminal Procedure 4.7 (b)(1) + (3)are meritorious in regards
to the Motion to Suppress statement of the following guidelines: Ark. R. Crim. P. 4.7 (b)(1). In

determining the admissibility of any custodial statement, the court may consider together with all
other relevant evidence and consisted with existing law, whether an electronic recording is

substantially accurate and not intentionally altered. Ark. R. Crim. P.4.7 (b)(3), “Nothing in this

rule preclude the admission of a statement that is used only for impeachment and not as

substantive evidence.”

No custodial interrogational statement shall in any way be edited, altered from its original
format. Nothing prevents this recorded statement to be played in open court, to be used only for
impeachment, but never for substantial evidence.

@)@ McKinney made a statement to Special Agent Louis Ilmer and Agent Chambers at the
Columbia County Sheriff’s office. McKinney submits that he did not legally waive his rights to
remain silent. The burden is on the state to prove by a preponderance of evidence that a custodial
statement was given voluntarily and was knowingly and intelligently made.

On remand for suppression hearing on Motion to suppress statement, Agent Ilmer did not
show and testify as a witness to McKinney in-custody statement. The State evidence shows that
Agent Ilmer was present when McKinney made the statement, and his name was signed as a
witness at the end of the statement. The State did not meet its burden of proof by failure to call
Agent Ilmer that was present at the time of the interrogation or giving an adequate explanation

for his absence. Smith vs. State 256 Ark. 67 S.W. 2d. 504, A.C.A. 16-89-107(b).
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Ground Eight: On remand for motion to suppress search hearing, counsel unreasonably failed to

raise and liticate the Frank vs. Delaware issue that existed with respect to the affidavit for the

search warrant.
(Ah On remand, a suppression hearing was held, but a full and fair hearing was not held, all due
to the counsel’s ineffectiveness. McKinney defense counsel was ineffective in inadequately

pursuing a suppression motion based upon Franks vs. Delaware, 438 U.S. 154 (1978). While

counsel motion was arguably sufficiently specific to raise grounds for suppression based upon

Franks vs. Delaware. 438 U.S. 154 (1978) at the suppression hearing counsel presented no

testimony or other evidence to support the motion to suppress search under Franks, if an officer
submits false information or omits critical information from a search warrant application and
obtain a warrant, the resultant search may be unreasonable under the Fourth Amendment. Untied
States vs. Stropes, 387 F. 3d. 766, 77 (8" Cir. 2004).

(g)(. McKinney submits that the affidavit for the search warrant contained false statements that

were necessary to finding of probable cause for search. The statement made in the affidavit for
the warrant is obviously false with the respect to the amount of controlled substance that was
allegedly purchased from McKinney. In the affidavit, Agent Chambers stated under oath the
drug transaction supposedly engaged on November 10, 2015 involved the purchase of 1.8 grams
of methamphetamine. However; crime lab results showed 1.3 grams and Drug Chemist Jennifer
Shirley testified at trial that it was 1.3 grams. That leaves apparently a half of gram (0.5 grams)
missing. The affiant’s statement in the affidavit for the warrant regarding the amount of
controlled substance involving in this alleged transaction is false. Chambers stated under oath in
the affidavit for the warrant that the drug transaction supposedly engaged in November 24, 2015
involved the purchase of 6.1 grams of methamphetamine. However; crime lab results showed 4.6
grams and Drug Chemist Jennifer Shirley testified to the results at trial. Once again, where is the
missing methamphetamine? The statement in the affidavit for warrant again is false. Aside the
Frank issue presented here, this raises serious questions about the evidence in this case
(methamphetamine) and how, when, where and why some of it came up missing.

Ground Nine: Counsel was ineffective for failure to object to trial court abuse of discretion in

sentencing McKinney to consecutive sentences.

Lﬁm A defendant in criminal proceedings has a right under the Sixth Amendment to effective

assistance from his attorney at all critical stages in the proceedings which include sentencing.
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Defense counsel’s decision to stand silent at sentencing warrant presumption of prejudice. At the
close of the case, the trial court chose to give McKinney consecutive sentences for each
conviction for 154 years. McKinney does not feel that a case like this warrants imposition of a
154 year sentence and that there was an abuse of discretion by the trial court in imposing such a
sentence.

(BX“ The trial court did not give a clear reason as to why it chose to sentence McKinney to
consecutively for his conviction. A factor that should have been given considerable weight, in
determining sentence, is that McKinney gave a recorded statement after his arrest detailing his
involvement in illegal drug activity. McKinney also appears to have been told that he would be
treated favorably by choosing to cooperate with Law enforcement officers.

Ground Ten: McKinney was denied rights to impartial Judge. Counsel was ineffective for

failing to file motion for Judge to reverse.
ﬁ\j’ In 2006, David W. Talley Jr., Arkansas Bar No. 82155, was reprimanded and fined (CPC

docket no. 2006-044) for violating several rules of Arkansas Rules of Professional Conduct

offenses involving “moral turpitude” offenses involving dishonesty, breach of trust, or serious
interference with the administration of justice can indicate indifference to legal obligation. Mr.
Talley misconducts reflects adversely on his honesty, impartiality, temperament of fitness to
serve as a Judge, in that it constituted failure to maintain personal integrity and brought bench

and bar into disrepute. Rule of Disciplinary Enforcement 11 (D)(4).

Ground Eleven: McKinney was prejudice by substitution of counsel pursuant to Arkansas Rules

of Professional Conduct 1.9 (Duties to former Clients).
mm Attorney Michael Yarbrough filed a motion to withdraw from McKinney case because he
had landed a job with the Attorney General Office which is directly adverse to Mr. McKinney.

Mr. Yarbrough requested to be substituted with Attorney Jason Davis who is associated in the
same firm. Mr. Yarbrough motion to substitute counsel of record was granted and Attorney Jason
Davis was appointed as counsel for McKinney.

The Arkansas Court of Appeals erred when they substituted counsel in the same Law
Firm pursuant to Arkansas Rules of Professional Conduct 1.9 (a)(b)(1)(2)(c)(1)(2) such prior

representation has a duty to obtain McKinney consent before appointing a Attorney in the same

Law Firm.
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Ground Twelve: Counsel failed to file motion for Judge to recuse from all proceedings on

grounds of conflict of interest.

(’A)O Judge Talley previously represented McKinney in multiple criminal cases occurring over the
course of seven years. With Judge Talley having a long-standing attorney-client relationship with
McKinney, it is nearly unquestionable that Judge Talley became intimately familiar with certain
aspects of McKinney’s lifestyle, his habits, his trial strategies, his character, his propensity for
truthfulness, etc. It is for this very reason the attorney-client privilege extends even beyond death
of the client.

LBI@ A conflict of interest falls under Arkansas Code of Judicial Conduct 2.11 (A) a Judge shall
disqualify himself or herself in any proceedings in which the judge’s impartiality might

reasonably be questioned including but not limited to the following circumstances 2.11 (A) 1-6

Arkansas Code of Judicial Conduct 2.11 (C) states Judge is subject to disqualify under this rule 2

other than for bias or prejudice under paragraph (A)(1).

(C}w The definition for recuse in the Black Law Dictionary (1) To remove (oneself) as Judge in a
particular cast because of prejudice or a conflict of interest, (2) To challenge or object to (a

judge) as being disqualified from hearing a case because.
Wherefore, Petittante vespectfully Request !
A, That this Court declare Petitioner’s senténce and conviction void.

B. That this Court grant an evidentiary hearing, appoint counsel for your petitioner,
and order the presence of your petitioner.

C. That this Court grant your petitioner a new trial and any and all relief the Court
Resp.ecmlﬂy SQ&»«J?"‘CJ

deems just and proper. Verifcadion was] pUCICLnnl
15 ﬁﬂtﬁl" A MY naey , the petitioner herein,'W

Rule 37 Petition, after first i:aeing7 duly sworn, do hereby swear that the statements, matters, and
things contained in my Rule 37 Petition are a true and accurate accountto the best of my
knowledge, information, and belief and for the purposes herein stated, set forth, and contained.

‘6’4&; M%muv

“State of Arkansas Lee County A].)C i -

Subscribed and sworn to before me, a Notary Public, on this Ol dayof __ NO e .

20 LA
QQL.AML&LB&\J\—)‘

My Commission expires: \kb 2 \,% "2@%

@ CARRI: GRANVILLE 10 Notary Public
\ Vi “Ece

_ --...‘._ . nopi . 3.9n3.
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I, l(ujﬁb; MC K‘mne:{ __, petitioner herein, do certify that a copy of this petition
has been served this Q 8 day of December , 20 M , to the following by

placing same in the U.S. Mail with sufficient postage affixed to ensure delivery:

p\\’lﬂu\ Philli ps , Prosecuting Attorney
Lolumbiar County

The Honorable f)ﬁv}o’ W; Tﬂ”f}(', J R , Circuit Judge
Columbia (ounty @oemasy

Kwas; M(KEMCIV

ADC #L, pro se

(Attach “Motion for Transcript for Rule 37 Proceedings.”)
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1 CERIIFICATE

2 _ I, Jerri Gale Harrelson, Official Court Reporter for
3 the Circuit/Chancery Court, 13th Judicial District of
4 Arkansas, do hereby certify that I recorded the proceedings
5 by Stenomask recording in the case of THE STATE OF ARKANSAS
6 VERSUS KWASI ANDRADE MCKINNEY, Columbia County Circuit No.
7 2016-59-5, on April 16, 2018; before the Honorable David
8 W, ?alley, Jr., Circuit/Chancery Judge thereof, at
9 Magnolia, Arkansas; that said recording has been reduced
10 to a transcription by me, and the foregoing pages numbered
11 one through 75 constitute a true and correct transcript
12 along with all items received into evidence, of the
13 proceedings held to the best of my ability.

14 Witness my hand this 3rd day of June, 2018.

15

16 Cost of Transcript:$315.00

17

18
19! (. JERRI GALE HARRELSON * W )
20| a5k cfeovis:&%‘got:?v JYRRI GALE HARRELSON, CCR

21 Supreme Court Certified Reporter No.533

22 Commissien Expires 4-06-2026

23 JERRI GALE HARREL SoN

24 MY COMMISSION EXPIRES: ARKANSAS SUPREME COURT #533

25 Bpril 6, 2026, CERTIFIED ¢

by OURT REPORTER

1 * * * * * * * " * w & & * %

i35
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493

CERTIFICATE
I, Jerri Gale Harrelson, Official Court Reporter for
the Circuit/Chancery Court, 13th Judicial District of
Arkansas, do hereby certify that I recorded the proceedings
by Stenomask recording in the case of THE STATE OF ARKANSAS
VERSUS KWASI ANDRADE MCKINNEY, Columbia County Circuit No.
2016-35-5, on November 29, 2016; before the Honorable David
W. Talley, Jr., Circuit/Chancery Judge thereof, at Magnolia,
Arkansas; that said recording has been reduced to a
transcription by me, and the foregoing pages numbered one
through 482 constitute a true and correct transcript along
with all items received into evidence, of the proceedings
held to the best of my ability.

Witness my hand this 6th day of February, 2017.

Cost of Transcript:$2,033.20

Ex#la
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BOOKS N THINGS WAREHOUSE INC

. @ © ks OTh ﬁ n g S | PO Box 7330 - Shrewsbury, NJ 07702

warchouse nc. PACKING SLIP
PO Box 7330 - Shrewsbury, NJ 07702-7330
Phone: (800) 681-2740 Fax: (800) 681-2741 account # [ S B
el I B  Date:  5/5/2022
***2021-2022 MASTER CATALOG*** Featuring Over 200 New Gift Items for All Ages! ***Catalog Price is $3.00***

N

/T SOLD TO: SN | | SHIP TO: ]

" kwasl mckinney T KWAS! MCKINNEY S Sacc o or
| [ ]
] DEC 07 207
|
RECEIVE
BNTW ORDER NUMBER PROCESSING AGENT METHOD OF PAYMENT PURCHASE ORDER #
106890 Sales Rep-4 Mixed Payment
| ITEM# |B/O|QTY| PRODUCT NAME |BNDG| CATEGORY |N/R|ISS/YR| UNIT PRICE | TOTAL |

CT24223 [ | 1 BNTW 2022-2023 MASTER CATALOG PB  CATALG $3.00 $3.00
MZET12143 E 1 US Weekly Magazine PB MAGS N 52 $69.95 $69.95
MZHO7475 D 1 Architectural Digest PB MAGS N 11 $7.00 $7.00
MZCR10832 |: 1  Bon Appetit PB MAGS N 10 $7.00 $7.00
MZBF10719 [ | 1  Entrepreneur PB. MAGS N 8 $7.00 $7.00
MZBF10717 |: 1 Fast Company (Business) PB MAGS N 6 $7.00 $7.00
MZBF10718 | | 1 Inc.(Business) PBE MAGS N 6 $7.00 $7.00
OT2136 [ | 1 ™ ALERNATE NEEDED MISC N 6 $7.00 $7.00
OT2136 [ | 1 ™ ALTERNATE NEEDED MSC N 4 $7.00 $7.00
MZFS10977 D 1 Harper's Bazaar PB MAGS N 9 $7.00 $7.00
MZME11117 [ | 1  GQ(Gentlemen's Quarterly) PB. MAGS N 10 $7.00 $7.00
MZSR11211 D 1 The Red Bulletin (Sports/Travel/Arts/Music) PB MAGS N 10 $7.00 $7.00

SHIPPING INSTRUCTIONS:

Dear Customer- Taste of Home and Watch! Are no longer available. Due to company policy we are unable to select the alternates for you.
Enclosed is a list of magainzes on our special, please submit 2-4 alternates. Thank you!

MIXED PAYMENTS TOTALING $150.04
$150 CHECK
$0.04 CREDIT ON ACCT

@ FREE CATALOGS: Your Facility Library or Property Room can request FREE Catalogs4‘_63ULKI Page 1
( Tv -
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PO Box 7330 - Shrewsbury, NJ 07702

PACKING SLIP
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Phone: (800) 681-2740 Fax: (800) 681-2741 account #: [ - D

www.mybntw.com

B O Date:  5/5/2022

**%2021-2022 MASTER CATALOG** Featuring Over 200 New Gift Items for All Ages! ***Catalog Price is $3.00***

If Box is Checked, item is on Back Order and will ship within 60 Days. :

:’ s (Please make sure to notify us Immediately, if your address changes) Order Subtotal: $142.95
MAGAZINE SUBSCRIPTION POLICIES: First Issues will arrive in 8-12 weeks (Normal Processing Time). S/H and Processing: $3.00
Change of Address (COA): Once you receive your first issue, it is the responsibility of the publisher(s) to NJ Sales Tax: $0.00
handle all COA requests or delivery problems. ***Please adhere to the following recommendations to -
minimize the number of issues you will miss as a result of any address changes. 1) If you are moving/about 4% Credit Card Fee: $0.00
to be transferred to a new facility, wait until you arrive at your new location prior to submitting a new order.
2) When you receive the first issue of a new subscription, locate the publisher's name, address, and phone Order Total: $145.95
number (which can be found near the first few pages of the magazine... usually below or near the Table of .
Contents). Make sure to note/save this information so that you can notify the publisher(s) directly of any Payment Applied: $150.04
address changes or other problems (such as Duplicate Issues). The publisher's are the ones who mail the
magazine issues to you (NOT Books N Things Warehouse). Every COA may result in 2-3 missed issues. (Account Credit) or Amount Due: (54.09)

SHIPPING INSTRUCTIONS:

Dear Customer- Taste of Home and Watch! Are no longer available. Due to company policy we are unable to select the alternates for you.
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MIXED PAYMENTS TOTALING $150.04
$150 CHECK
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADCIIEB CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
AMENDED ORDER

Now before the Arkansas State Claims Commission (the “Claims Commission™) is a claim
filed by Kwasi McKinney (the “Claimant™) against the Arkansas Division of Correction (the
“Respondent™). Also pending is Claimant’s motion for summary judgment. At the hearing on
October 13, 2022, Claimant proceeded pro se, and Thomas Burns appeared on behalf of
Respondent. Based upon a review of the pleadings, as well as the argument of the parties and the
law of the State of Arkansas, the Claims Commission hereby finds as follows:

i Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Claims Commission
on October 20, 2020. As part of that order denying the motion, the parties were instructed to begin
discovery.

3. During discovery, the Claims Commission entered an order denying Respondent’s
motion to deem admitted requests for admission propounded to Claimant as well as Claimant’s
motion for summary judgment. The Claims Commission also entered an order denying Claimant’s
motion for injunction as well as Claimant’s motion for sanctions related to Respondent’s alleged
failure to respond to the requests for admission and requests for production propounded by

Claimant.
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4. The Claims Commission sent the parties notice of hearing on June 22, 2022, which
provided that, absent a showing of good cause, motions of any kind must be submitted in sufficient
time to allow the motion to be fully briefed by September 1, 202-2.

5. Claimant filed a motion for summary judgment on August 20, 2022. Respondent
filed a response to the motion for summary judgment.

6. At the hearing, Claimant testified that he was removed from his cell and placed in
isolation about three years ago. When Claimant’s property was returned to him after he got out of
isolation, items were missing, including his legal transcripts and books. The legal transcripts and
legal books are the items about which he is most concerned. Claimant stated that he was unable to
testify as he would like because the legal materials related to this claim had been taken prior to the
hearing. On cross-examination, Respondent presented an F-841 form dated October 19, 2019.
Claimant testified that it did not list all the property he had at the time of his isolation. Claimant
testified ne was unsure whether this was the form he submitted with his claim because someone
had taken his legal materials. He also testified that an F-841 form dated November 22, 2019, was
not like his other property forms where, under the legal mail entry, it said “bundle” instead of
“one” because at the time of the incident, on October 19, 2019, he had bundles of personal mail
and more than one legal transcript. Claimant pointed out that the form said he had zero regular
“mail.” He asked, “how could that be?” since he has been locked up for years. He further testified
that he had “bundles and bundles” of legal mail at that time.

7. Upon a question from a commissioner, Claimant testified that he was missing his
law journal, court rule books, trial transcripts, and a law dictionary, which were provided to him
by his family. Claimant also testified he was missing an MP4 player. Claimant testified that his

transcripts and legal books would cost $3.500.00 to $4,000.00 to replace.
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8. With regard to Claimant’s motion for summary judgment, the Claims Commission
finds that it is untimely pursuant to the hearing letter, as Claimant’s motion for summary judgment
was not filed in sfjfﬁci-ent time to allow the motion to be fully briefed by the parties by September
1,2022. As such, the motion is DENIED.

9. The Claims Commission finds the testimony of Claimant to be persuasive and that’
Claimant raised questions about the reliability of the F-841 forms. Accordingly, and to correct the
unintentional error in its January 3, 2023, decision, the Claims Commission finds that there is
sufficient evidence of negligence on the part of Respondent to warrant an award in Claimant’s

owever, the Claims Commission further finds that Claimant was unable to present detailed

testimony related to his damages because his legal materials were taken from him prior to the
hearing. As such, the Claims Commission will provide Claimant with a copy of the claim file and
will set a hearing to determine the amount of damages to be awarded.

10. ‘The Claims Commission notes that Claimant submitted correspondence to the
Claims Commission after the October 13, 2022, hearing, requesting that the Claims Commission
order Respondent’s employee to return Claimant’s legal materials related to this claim. The Claims

Commission must deny this request, as it does not have authority to grant such relief.(However, to

the extent that Respondent is able to return Claimant’s legal materials to him prior to the damages
hearing, the Claims Commission directs the parties to provide detailed notification of what has

been returned.
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[T IS SO ORDERED.

ARKANSAS STATE CLAIMS COMMISSION

Courtney Baird

ARKANSAS STATE CLAIMS COMMISSION
Henry Kinslow, Chair

%M

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: January 19, 2023

(1

2)

3

Notice(s) which may apply to vour claim

A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

i ; Sew
Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
October 23, 2023
Mr. Kwasi McKinney (ADC [l
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 260909

Dear Mr. McKinney and Mr. Burns:
Enclosed please find an Order entered on October 20, 2023, by the Arkansas State Claims

Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Mika Tucker

ES: msscott
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER

Now before the Arkansas State Claims Commission (the “Commissicn™) is a claim filed
by Kwasi McKinney (the “Claimant”) against the Arkansas Division of Correction (the
“Respondent”). At the hearing on damages on September 22, 2023, Claimant proceeded pro se,
and Thomas Burns appeared on behalf of Respondent. Based upon a review of the pleadings and
filings, as well as the argument of the parties and the law of the State of Arkansas, the Commission
hereby finds as follows:

L Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Commission on
October 20, 2020. As part of that order denying the motion, the parties were instructed to begin
discovery.

3s During discovery, the Commission entered an order denying Respondent’s motion
to deem admitted requests for admission propounded to Claimant as well as Claimant’s motion for
summary judgment. The Commission also entered an order denying Claimant’s motion for
injunction as well as Claimant’s motion for sanctions related to Respondent’s alleged failure to

respond to the requests for admission and requests for production propounded by Claimant.
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4. A hearing on the claim was held on October 13, 2022. After the bearing, the
Commission entered an amended order' on January 19, 2023 finding that there was sufficient

evidence of negligence on the part of Respondent to warrant an award in Claimant’s favor, but that

Claimant was unable to present detailed testimony related to his damages because his legal

materials were taken from him prior to the hearing. The order indicated that the Commission would

_provide Claimant with a copy of the claim file and would set a hearing to determine the amount of

damages to be awarded.

5. At the hearing on damages, Claimant testified that he was seeking $13,155.29 in
damages. Claimant testified that $3,155.29 was the value of the property that was lost. Claimant
testified that he was asking for another $10,000.00 for “emotional distress, mental anguish and
pain and suffering” because he has a very important criminal case he is fighting. Claimant testified
that he had “a hundred and fifty-four years” for a conviction where the drugs at issue were not his.
Claimant testified that he was innocent in this case and that all the legal documents he had from
2016 to 2019 were lost. Claimant testified that the loss of trial transcripts, remand hearing
transcripts and crime lab reports, which took him three years to obtain, has caused him “a lot of
stress.” Claimant testified that he has been trying to get the crime lab reports for four years since
Respondent lost his property. Claimant testified that he lost an affidavit from the person who the
drugs belonged to and that this made a court filing untimely. Claimant testified that before his
property was lost, he was “getting good feedback on his appeals™ and, after Respondent took his
books and case files, he did not have “the knowledge.” Claimant testified that he does not have
correspondence from his attorneys. Claimant stated that his family has supported him and gotten

him this far, but “these folks™ took his property and “messed [him] around.” Upon a question from

! The Commission’s January 19, 2023, order also denied Claimant’s motion for summary judgment, finding that the
motion was untimely pursuant to the hearing letter.
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a commissioner related to whether Claimant was physical injured, Claimant testified that he wgs 2023

injured because all of his petitions and appeals were denied. Upon a question from a commissionex, Eiv gy
Claimant testified that the costs of his trial transcripts were $2,033.22 and $315.00. Upon a
question ﬁ:om a commissioner, Claimant testified the approximate cost of his court rule books, law
dictionary, law journal and MP4 content was in his claim form. Claimant testified that his main
concern was his legal materials but he had about $400.00 worth of other items that were lost. The
chair commissioner noted that he did not see the approximate cost of the legal items in Claimant’s
claim form. Upon a question from a commissioner, Claimant testified that he did not have the
receipts for his legal materials because they were lost with his property. Claimant testified that he
remembered how much these things cost because he still had the catalogues that he used to order
his legal books from. The chair commissioner noted that Claimant had indicated that he was
seeking $4,000 for legal books and materials but that Claimant indicated that the amount included
Claimant’s alleged value of his emotional distress. Claimant testified that the “Arkansas Court
Rule Volume I” price was $165, the Black’s law dictionary price was $149, the “Arkansas Court
Rule Volume II” price was $126.00, the “Prison Legal Guide: Post-Conviction™ price was $159.89,
the “Federal Rules of Criminal Procedure™ price was $49.95, the prison litigation manual price
was $54.95, “pay the cite” book price was $49.95, the “loophole” price was $6.95, the “Tools of
Argument” price was $12.50, the “Jail House Lawyer Manual” price was $16.95, and the “How to
Sue Your Deadbeat Attorney™ price was $15.95. Claimant testified the total cost of his books and
his transcripts was $3,155.29.

6. On cross-examination, Claimant testified that he had a private attorney and did not
have a public defender when he went to trial. Claimant testified that he did not have a public

defender on his first direct appeal and the court appointed him an attorney on his second direct
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appeal. Claimant testified that his “third appeal attorney” withdrew and “they” gave him another
attorney. Claimant testified that he did not have an attorney at the “time all of his property got
damaged.” Claimant testified that he paid for his transcripts. Respondent presented the “pink copy
of Claimant’s [F-]841 [form]” as an exhibit, Claimant testified that it “looked like the one [he]
had.” Respondent then presented “the white copy [of the F-841 form] that [Respondent] keeps™
as an exhibit. Claimant testified that he did not get all the property back and that he signed the
form “because she forced [him] to sign for it.” Claimant testified “you have to sign for [the
property] before you even get it so [he] didn’t know what was in the property bag before [he]
signed for it.” Claimant testified that he would have “gotten nothing” if he did not “sign for it.”

7 Claimant testified that the property form presented by Respondent showed he had
“zero mail.” Claimant presented envelopes he testified “said April 2018; March 20, 2018... June
"18.” Claimant testified that these three pieces of mail show that a sanitation lady brought him his
mail after cleaning his cell and that “the confiscation form is bogus.” Claimant asked, “if [he] has
mail in [his] cell from 2016, 2017 [and] 2018, then why is it not documented on the confiscation
form?” Claimant testified that he was winning his case until Respondent lost his property.

8. Respondent argued that Claimant has the burden of proving his damages beyond
speculation and that proof of damages must be certain. Respondent argued that Claimant had no
receipts and nothing showing what his damages are. Respondent argued that “it is all pure
speculation.” Respondent argued that Claimant could have gotten book receipts off EOMIS and
that he has not done that. Respondent argued that Claimant provided only conjecture.

9. Claimant argued that inmates cannot write to Respondent and ask for certain

documents. Claimant argued that Respondent could have pulled records from EOMIS to prove that
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he was “lying” about the prices and that Respondent could not disprove the amount of his trial

transcripts.

10.  The Commission finds that Claimant’s testimonx was credible and unrefuted. The

Commission further finds that Claimant’s testimony related to his memory of the costs of the

Jtranscripts and his testimony regarding the specific book prices listed in legal materials catalogue

<¥as not speculative,

—-

11. The Commission notes that Claimant seeks damages for pain and suffering and
mental anguish, as well as actual damages. However, pain and suffering and mental anguish
damages are not recoverable in negligence actions where a claimant has not suffered physical
injury. See Wright v. Husband, 193 Ark. 347,99 S.W.2d 583, 585 (1936).

12. _For these reasons and for the reasons set forth in the Commission’s January 19.

2023, order, the Commission AWARDS Claimant $3.,155.29 and directs the Commission clerk to

issue a voucher in payment thereof.
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[T IS SO ORDERED.

(orr Boirt

ARKANSAS STATE CLAIMS COMMISSION
Courtney Baird

il Wi/

ARKANSAS STATE CLAIMS COMMISSION
Paul Morris, Chair

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: October 20, 2023

(1)

@)

3

Notice(s) which may apply to vour claim

A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

[f a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.

Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).
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Mika Tucker

From: Mika Tucker

Sent: Monday, December 18, 2023 9:19 AM

To: Thomas Burns (DOC)

Subject: HEARING SCHEDULED: Kwasi McKinney v. ADC, Claim No. 200909
Attachments: McKinney v. ADC, 200909 hearing letter (motions).pdf

Hi, Thomas. Please see attached.

Thanks,
Mika

Mika Tucker

Arkansas State Claims Commission
101 East Capitol Avenue, Suite 410
Little Rock, Arkansas 72201

(501) 682-2818
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
December 18, 2023

Mr. Kwasi McKinney (ADC -
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

RE:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

The Claims Commission has scheduled a hearing on any pending motions for Thursday,
January 18, 2024, beginning at 8:45 a.m. All parties will attend via Zoom. The Zoom invitation is
enclosed.

As this is a motions hearing, no prehearing materials are requested.

Sincerely,

Mika Tucker
ES: mtucker
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Kathryn Irby -- Claims Commission is inviting you to a scheduled Zoom meeting.
Topic: Claims Commission -- hearings
Time: Jan 18, 2024 09:00 AM Central Time (US and Canada)

Join Zoom Meeting
https://us06web.zoom.us/j/87348644534?pwd=UnAvWmIBVVA4VnNuM VB6WFpuclRodz09

Meeting ID: 873 4864 4534
Passcode: BZ1fnd

One tap mobile
+16469313860,,87348644534#,,,,%299333# US
+19294362866,,87348644534+#,,,,¥299333# US (New York)

Dial by your location

*+1 646 931 3860 US

*+1 929 436 2866 US (New York)
*+1 301 715 8592 US (Washington DC)
* +1 305 224 1968 US

*+1 309 205 3325 US

*+1 312 626 6799 US (Chicago)

* +1 360 209 5623 US

* +1 386 347 5053 US

*+1 507 473 4847 US

*+1 564 217 2000 US

*+1 669 444 9171 US

* +1 669 900 6833 US (San Jose)
*+1 689 278 1000 US

*+1 719 359 4580 US

* +1 253 205 0468 US

e +1253 215 8782 US (Tacoma)

e +1 346 248 7799 US (Houston)

Meeting ID: 873 4864 4534
Passcode: 299333

Find your local number: https://us06web.zoom.us/u/kdINKsSRvA
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Mika Tucker

From: Mika Tucker

Sent: Tuesday, January 16, 2024 9:42 AM

To: Thomas Burns (DOC)

Cc: Kathryn Irby

Subject: HEARING REMOVED: McKinney v. ADC, Claim No. 200909
Attachments: CORR McKinney v. ADC --200909.pdf

Hi, Thomas. Please see the attached correspondence. Thank you.
-Mika

Mika Tucker

Arkansas State Claims Commission
101 East Capitol Avenue, Suite 410
Little Rock, Arkansas 72201

(501) 682-2818
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619 KATHRYN IRBY
FAX (501) 682-2823 DIRECTOR
101 EAST CAPITOL AVENUE
SUITE 410
LITTLE ROCK, ARKANSAS
72201-3823
January 16, 2024
Mr. Kwasi McKinney (ADC -
Mr. Thomas Burns (via email)
Arkansas Division of Correction
6814 Princeton Pike

Pine Bluff, Arkansas 71602-9411

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney and Mr. Burns,

The Claims Commission has removed the motion hearing in above-referenced claim from
the docket. The Claims Commission will review the pending motion and enter an order soon.

Our office asks the ADC to please hand-deliver a copy of this letter to Mr. McKinney as
soon as possible so that he will be aware of the removal of the hearing prior to January 18, 2024.

If you have any questions, please do not hesitate to contact my office.
Sincerely,

Mika Tucker

ES: mtucker
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Mika Tucker

From:

Sent:

To:

Cc:

Subject:
Attachments:

Thomas:

Misty Scott on behalf of ASCC Pleadings

Monday, January 22, 2024 3:39 PM

Thomas Burns (DOC)

ASCC Pleadings; Mika Tucker

ORDER: Kwasi McKinney v. ADC, Claim No. 200909

Kwasi McKinney v. ADC4.pdf; Kwasi McKinney-order6.pdf

Please see attached. Contact Mika Tucker with any questions.

Thank you,
Misty

Misty Scott

Arkansas State Claims Commission
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ARKANSAS STATE CLAIMS COMMISSION

(501) 682-1619

KATHRYN IRBY
FAX (501) 682-2823

DIRECTOR

101 EAST CAPITOL AVENUE
SUITE 410

LITTLE ROCK, ARKANSAS
72201-3823

January 22, 2024

Mr. Kwasi McKinney (ADC -

Re:  Kwasi McKinney v. Arkansas Division of Correction
Claim No. 200909

Dear Mr. McKinney:

Enclosed please find an Order entered on January 18, 2024, by the Arkansas State Claims
Commission. If you have any questions, please do not hesitate to contact my office.

Sincerely,

Mika Tucker

ES: msscott
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI MCKINNEY (ADC ||} CLAIMANT

V. CLAIM NO. 200909

ARKANSAS DIVISION OF

CORRECTION RESPONDENT
ORDER ON RESPONDENT’S

MOTION FOR RECONSIDERATION

Now before the Arkansas State Claims Commission (the “Commission”) is a motion filed
by the Arkansas Division of Correction (the “Respondent”) for reconsideration of the
Commission’s October 20, 2023, order awarding Kwasi McKinney (the “Claimant™) $3,155.29 in
damages. Based upon a review of the claim file, including Respondent’s motion, and the law of
the State of Arkansas, the Commission hereby finds as follows:

I. Claimant filed his claim on March 4, 2020, seeking damages for lost property.

2. Respondent filed a motion to dismiss, which was denied by the Commission on
October 20, 2020.

3. Following October 13, 2022, and September 22, 2023, hearings, the Commission
entered an order awarding Claimant $3,155.29 in damages.

4. Respondent subsequently filed the instant motion for reconsideration, arguing that
it was submitting new and additional evidence not available at the hearing.

5. Claimant responded in opposition to Respondent’s motion.

6. In analyzing a motion for reconsideration, Rule 7.1 of the Commission Rules and
Regulations states that motions for reconsideration “will only be entertained if they set forth new

2

or additional evidence which was not [previously] available . . . .
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7. The Commission finds that Respondent’s motion does not set forth new or
additional evidence not previously available.

8. The Commission specifically finds Respondent’s argument that Claimant failed to
present evidence to be entirely incorrect. Testimony is evidence, and in the Commission October
20, 2023, order, it found Claimant’s testimony to be both credible and unrefuted. See Order at
10. The Commission notes that Claimant’s failure to produce receipts does not automatically
defeat Claimant’s claim, especially in a loss of property claim. The Commission further notes that
Respondent presented no witness testimony at either hearing, despite having a witness listed on its
prehearing materials (Angela Jenkins). While Respondent is free to determine its own hearing
strategy, it would be improper for the Commission to allow Respondent to present arguments and
evidence in a motion for reconsideration that could have been but were not presented at the hearing,
including inmate banking information and information about Claimant’s appellate cases.'

9. As such, Respondent’s motion for reconsideration is DENIED, and the October 20,

2023, Commission order remains in effect.

1 Regarding the appellate cases, the Commission notes that the documents attached to Respondent’s motion for
reconsideration as Exhibits B and C relates to filings submitted in other courts, all of which appear to have been filed
prior to the Commission’s final hearing.
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IT IS SO ORDERED.

2 E. Hnalgy

ARKANSAS STATE CLAIMS COMMISSION
Henry Kinslow

ARKANSAS STATE CLAIMS COMMISSION
Paul Morris, Chair

ARKANSAS STATE CLAIMS COMMISSION
Sylvester Smith

DATE: January 18, 2024

(1) A party has forty (40) days from the date of this Order to file a Motion for Reconsideration or a Notice of Appeal
with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1). If a Motion for Reconsideration is denied, that
party then has twenty (20) days from the date of the denial of the Motion for Reconsideration to file a Notice of
Appeal with the Claims Commission. Ark. Code Ann. § 19-10-211(a)(1)(B)(ii). A decision of the Claims
Commission may only be appealed to the General Assembly. Ark. Code Ann. § 19-10-211(a)(3).

2

(3) Awards or negotiated settlement agreements of $15,000.00 or more are referred to the General Assembly for approval
and authorization to pay. Ark. Code Ann. § 19-10-215(b).

Notice(s) which may apply to vour claim

If a Claimant is awarded less than $15,000.00 by the Claims Commission at hearing, that claim is held forty (40)
days from the date of disposition before payment will be processed. See Ark. Code Ann. § 19-10-211(a). Note: This
does not apply to agency admissions of liability and negotiated settlement agreements.
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Mika Tucker

From: Thomas Burns (DOC)

Sent: Monday, February 5, 2024 12:03 PM
To: ASCC Pleadings

Subject: Kwasi McKinney v ADC 200909
Attachments: 2715_001.pdf

Notice of Appeal

Thank you,

-TB

Confidentiality Notice: This e-mail message and any attachments is the property of the State of Arkansas and may be
protected by state and federal laws governing disclosure of private information. It is for the intended recipient only. If an
addressing or transmission error has misdirected this e-mail, please notify the author by replying to it. If you are not the
intended recipient you may not use, disclose, distribute, copy, print or rely on this email.
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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

KWASI McKINNEY (I CLAIMANT
v. NO. 200909
ARKANSAS DEPARTMENT OF CORRECTIONS RESPONDENT
DIVISION OF CORRECTION

NOTICE OF APPEAL

Comes now the Respondent, Division of Correction (ADC) by and through
counsel, Thomas Burns, and for notice, states:

Il That notice is hereby given that the ADC appeals from the Order of the
Arkansas State Claims Commission (ASCC) made on the 18" day of January 2024.

2. This appeal is taken to the Claims Subcommittee of the Joint Budget
Committee, and the ADC hereby requests and directs that the ASCC file all documents
pertaining to this case with the Claims Subcommittee.

Respectfully submitted,

Leg ivisi

Division of Correction

6814 Princeton Pike

Pine Bluff, AR 71602

(870) 267-6845 Office
thomas.burns@arkansas.gov
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CERTIFICATE OF SERVICE

I certify that a copy of the above pleading has been served this 5% day of February
2024, on the below Claimant by placing a copy of the same in the U. S. Mail, regular
postage to:

Kwasi McKinney
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