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BEFORE THE STATE CLAIMS COMMISSION
Of the State of Arkansas
#Mr.
3 Mrs.
o1 Ms. Claim No. .
0 Miss y
. DaeFiled ___May 19, 2009

Bruce Burrow , Claimant Month) ) Near)

v Amowt of Chims_20,000.00
State of Arkansss, Respondent Fund AGFC
AR Game & Fish Commission

COMPLAINT Refund of EXpenses

Bruce Burrow

the above named C1 of 1001 Merrywood, Jonesboro
(Name) (Strest o RFD & No.j {Cay)
AR, 72401 (870)932-1400 coumyot Craighead " dby na o
(Stmey  (Zip Code) (Daytime Phone No.) (Legal Counsel, if any, for Claim)
of N/A suys:
{Stroet and No.) {City) {State) {Zip Code} {Phone No.) (Fax No.}

State sgency volved: Arkansas Game and Fish Commission

sought _ $20,000.00

Month, day, year and place of incident or service: July 20, 2003

Exolsnation. BruUce Burrow, as a principal of MBC Holdings, LLC of Jonesboro, AR,
executed a payment of 520,000.00 to the Arkansas Game and Fish
Commission to ensure the "Dark Hollow site” was included in a review of
possible locations for placement of the AGFC Central Arkansas Nature
Center. This payment was required, according to AGFC Director Scott
Henderson, who stated the AGFC lacked necessary funding to provide
evaluations of sites not already contracted for survey. According to
Director Henderson, survey of a site was a requirement prior to any
consideration by the Commission of that site for possible placement of
the Central Arkansas Nature Center.

At a later date, the Commission selected a site without requiring that
site to undergo the same prerequisite survey as cutlined by Director
Henderscn. In fact, this newly selected site was eventually determined
to be unsuitable for construction of the Central Arkansas Nature Center.
On behalf of MBC Holdings,LLC, Bruce Burrow requests refund of the
$20,000.00 required for a survey in view of the fact that Director
Henderson was in error and sites could be and actually were selected
without the prerequLSLte survey. Supportinq documentation is attached.

As parts ofthis complaint, the clai and he foll as indicated: (1) Has claimb " dep @ officer theroof?
YES .when? Feb. 8, 2008 ; 1o whom?_ " AGFC Director Scott Henderson and
(s o Vi rectQ(Mrm();gad(n‘:ylmmmgﬂwngw)‘ action was taken thereon: RequeSt %r paymen“
was geclined Letter advising the claim is denied is attached.
and thet $ s0 { wnp-&dthm:(Z)H“mythitﬂpmormwmmmmisdlirn?m:fg_s____.__“;ifm,mmmemdum
MBC Holdings, Inc. MBC Plaza, Suite 5000, Jonesboro, AR 72401
) RF.D. & No.) {Zip Code
andthat th b ﬁn@fnﬂms The actuaT gontract is w1C‘IY) MBC Ho¢é1nqs, LLC Bruce
Burrow 1is a principal.  and ired July 207 2003 inthefoll e
Bruce Burrow obligated MBC Holdings, LLC as f;ﬁ)yﬁbcml of this entitv.
THE UNDERSIG] on oxth that he or she is familiar with the matters and things stt/foryh foanplad

nt, snd that be or she verfly belleves

?‘m (e, R
&—4Print Claimant/Representative Name) Q Wf Claimant/Representative)
SWORN TO and subscribed before me at A r k‘M [

&A;:hn sﬂct:?; e (City) (State)
raighead . -
My Commission Exgres on this LA day of n\'&"{ A
October 12, 2011 (Date) : D M(Mmm) (Year)
A
) MyC Expires: Octoper (2 2o 1l

(Month) (Day) (Year)

s



Timeline for AGFC / Dark Hollow-Shoppes at North Hills Issue M4y 1y,

February 3, 2003 — AGFC and Cromwell Architects Engineers, Inc. execute a contract to eva{uate‘%@“ S
sites (North Little Rock River Front and Little Rock Otter Creek) to determine the best suited for the =4~/ é,fg,
location of the Central Arkansas Nature Center. Total amount of the contract was $56,000 less

reimbursable expenses, projected at $8,000. Final contract approval was for $64,000. Proposed project

scope includes “._site evaluations/analysis of the two sites to determine which best meets the criteria

required for the facility.”

June 18, 2003 ~ Bruce Burrow, on behalf of MBC Holdings, LLC. {Belz Burrow Development Group, LLC)
writes a letter to Director Henderson providing information regarding the Dark Hollow site and offering
the site as a possible location for the Central Arkansas Nature Center.

s (Note: A copy of this letter is attached and identified by Exhibit A in the top right hand corner.)

luly 1, 2003 ~ Daniel Fowler of Cromwell Architects Engineers forwards an email to Director Henderson
proposing an agreement to add Dark Hollow to the reviews of the North Little Rock site and the Otter
Creek Site ”...for the Lump Sum of $22,000, not including reimbursable expenses...”

¢ (Note: A copy of this email is attached and identified by Exhibit B in the top right hand corner)

July 9, 2003 — AGFC Director Henderson receives a letter from Cromwell Architects Engineers proposing
to add the Dark Hollow site to the already contracted review {North Little Rock Riverfront and Otter
Creek) for a Lump Sum amount of $22,000 not including reimbursable expenses estimated not to exceed
$2,500.

» (Note: A copy of this letter is attached and identified by Exhibit Cin the top right hand corner)

July 11, 2003 9:00 AM - Bruce Burrow, Ron Fuller (Fuller Enterprises), Troy Looney (CEl Engineers), and
Kelly Boyd (Arkansas Governor’s Office) meet with Director Scott Henderson (AGFC) at the Peabody
Hotel in Little Rock. The meeting was to provide an overview of the Shoppes at North Hills and offer
that site as a possible location for the Central Arkansas Nature Center. During the meeting, Director
Henderson stated a survey of all competing sites was required by the commission and no additional
funds were available for the contract, which was aiready issued. Henderson advised the amount would
be approximately $20,000. Bruce Burrow stated that Belz Burrow {MBC Holdings, LLC) would
underwrite the cost related to adding the Dark Hollow site to the list already included in the required
survey,

July 14, 2003 ~ Neil Curry of AGFC emails Daniel Fowler and advises that they are awaiting confirmation
from Bruce Burrow that he will “...be providing $20,000 toward this proposal and AGFC will cover an
additional $2,500.” He also notes this is $2,000 less than Cromwell’s original offer.

¢ (Note: A copy of this email is attached and identified by Exhibit D in the top right hand corner)

July 17, 2003 ~ Director Henderson writes a letter to Bruce Burrow confirming that the AGFC will add
the Dark Hollow site in North Little Rock “to our current contract pending written confirmation that your
firm has agreed to provide $20,000.”

¢ (Note: A copy of this email is attached and identified by Exhibit E in the top right hand corner)

July 31, 2003 - Director Henderson signs a contract amendment with Cromwell Architects Engineers,
Inc. for $22,500 to include the Dark Hollow site in the study for possible locations of the Central
Arkansas Nature Center. The new, amended contract amount is $76,000 compensation plus $10,500
reimbursable expenses for a total of $86,500.
* (Note: A copy of this contract was obtained via a FOIA request to the AGFC and may be provided
upon request of the Arkansas Claims Commission.)

November 13, 2003 - The Arkansas Game and Fish Commission issues invoice number 111303A to MBC
Holdings, LLC. (Belz Burrow Development Group, LLC) in the amount of $20,000.00 for the purposes of
“Site Study of Dark Hollow in North Little Rock.”

* (Note: A copy of this invoice is attached and identified by Exhibit F in the top right hand corner.

January 22, 2004 - Director Henderson prepares a written request to include an item on the agenda of
the next meeting of the AGFC. The request states “This item is a request for acceptance of the staff
recommendation to place the Central Arkansas Nature Center at the city of North Little Rock Arkansas
River front location between the }-30 bridge and east to the pedestrian bridge that will link to Little
Rock.

)



* (Note: Acopy of this request is attached and identified by Exhibit G in the top right hand
corner. A copy of the minute order is attached and identified by Exhibit H.)

January 22, 2004 ~ AGFC Commissioner Sheffield Nelson makes public during a regular meeting of the
Arkansas Game and Fish Commission, a letter from Little Rock City Director Dean Kumpuris offering city
property, site preparation, and utility moves for an area located behind the Museum of Discovery.

February 4, 2004 ~ MBC Holdings, LLC. (Belz Burrow Development Group, LLC ) issues check number
001025 on Liberty Bank in the amount of $20,000.00 to the Arkansas Game and Fish Commission.

February 9, 2004 ~ Liberty Bank check number 001025 in the amount of $20,000.00 clears after deposit
by the Arkansas Game and Fish Commission.

February 13, 2004 — Arkansas Times publishes an article by Leslie Newell Peacock entitled Fishing for a
Nature Center. According to the article, the offer from Little Rock occurred less than 60 days prior to the
AGFC voting to accept the offer, “Dean Kumpuris wouldn't take credit for coming up with the idea to lure the nature
center back to Little Rock, though Commissioner Nelson said it first came up when Kumpuris approached him with the idea

at a Christmas party. "I said, ‘Dean, we're in the 11th hour,' “Nelson said, but that certainly he was interested in what Little
Rock had to offer and to give him a call after Christmas.”

Additional issues with the site included 404 permit problems and adjusting the construction plan of the
Nature Center to allow for a 54 inch sewer pipe which traversed the proposed site. Quoting again from

the article, “...there's another hurdle: Getting the U.S. Army Corps of Engineers to sign off on a Sec. 404 permit to ill the
wetland and passing a Corps' Hydrologic Engineering Center Study to show no ill affect on the floodplain.

There was some confusion as to the status of the permit. Kumpuris thought it was in hand. But according to Corps
spokesman P.J. Spaul, the city, which had applied for a permit a couple of years back when a private concern was looking at
the property, had withdrawn the application and had not filed another. City Manager Moore said Tuesday he'd authorized
"staff to move forward” with the application two weeks ago.”

¢ (Note: A copy of this news article is attached and identified by Exhibit I in the upper right hand
corner.)

February 16, 2004 ~ Bruce Burrow, on behalf of MBC Holdings, LLC. (Belz Burrow Development Group,
LLC) writes a letter to Director Henderson requesting refund of $20,000. According to the Burrow letter,
“Since the new site was selected without such a requirement {comparative study), we believe in a sense
of fair play, our fee of $20,000 should be refunded tous.” A hand-written note is scrawled across the
top of the letter, which was a copy of the letter in the hands of Director Henderson (obtained by FOIA)
which states "Hold til decision is final. But no real mood to refund money.”

* (Note: A copy of this letter is attached and identified by Exhibit J in the upper right hand corner.)

February 26, 2004 - Director Henderson writes a letter to Bruce Burrow denying the selection of the
Little Rock riverfront site is final. However, he does include the caveat “...1 do believe this site will
become final.” He adds the following, “The Commission has decided to table your request for
reimbursement until a final decision is reached.”
s (Note: A copy of this letter is attached and identified by Exhibit K in the upper right hand
corner.)

February 15, 2005 - Deputy Director David Goad writes a letter to Bryan Day, Director of Parks and
Recreation for Little Rock, outlining 8 items outstanding which must be resolved prior to any agreement
by the AGFC to accept the “.."buildable” site located in the River Market Area between the
Amphitheatre and the 1-30 Bridge...”

* (Note: A copy of this letter is attached and identified by Exhibit L in the upper right hand corner)

February 8, 2008 9:00 AM -- Kelly Boyd meets with Director Henderson and Deputy Director David Goad
of AGFC at AGFC HQ. During that meeting, 4 letters are delivered along with a face-to-face discussion of
the circumstances and request from the standpoint of MBC Holdings, LLC. The four letters include 1)
cover letter requesting refund of $20,000, 2) FOIA letter requesting any and all information related to
the study of Dark Hollow and 2 additional sites, 3) FOIA letter requesting any and all information related
to a study of any “interim selected sites” for the nature center, and 4) FOIA letter requesting any and all
information related to a study of any “final selected site” for the nature center.
* (Note: Acopy of the cover letter requesting refund of the $20,000.00 is attached and identified
by Exhibit M in the upper right hand corner. Copies of the FOIA letters are available to the
Arkansas Claims Commission upon request.)



February 8, 2008 11:15 AM — Kelly Boyd receives phone call from AGFC Paralegal Wendy Higgins
requesting an extension of the delivery time for FOIA materials from 3 waorking days until Friday,
February 15, 2008. Agreement upon this extension was reached.

February 15, 2008 -- Kelly Boyd drives to Little Rock to await notification that the package of FOIA
material is ready for pick-up. No notification is provided and at 3:45 PM, Boyd contacts Higgins by
phone requesting an update. Higgins advises “the information is gathered up and on her desk awaiting
a review with her supervisor.” Boyd asks if the information will be ready by close of business and
Higgins advises that it would be better to pick the materials up on the next business day, which is
Tuesday since Monday is a state/federal holiday.

February 19, 2008 - Kelly Boyd contacts AGFC at approximately 1:00 PM and is advised that Wendy
Higgins is out of the office. He is advised that the information is “on her desk and awaiting review with
her supervisor.”

February 20, 2008 - Kelly Boyd is advised the materials are ready for pick-up. Kelly Boyd drives to Little
Rock and takes possession of materials at AGFC HQ at approximately 1:30 PM.

February 27, 2008 - Director Henderson forwards letter to Kelly Boyd/MBC Holdings, LLC declining
repayment of $20,000 because “Belz Burrow and the Commission arrived at an agreement based upon
fair terms and | believe no further action on the part of the Commission is necessary.”
* (Note: A copy of this letter is attached and identified by Exhibit N in the upper right hand
corner.

Conclusion:

» MBC Holdings, LLC. (Belz Burrow Development Group, LLC) wished to have its “Dark Hollow site”
considered as a focation for the proposed Arkansas Game and Fish Commission’s Central
Arkansas Nature Center. In a face-to-face meeting with AGFC Director Scott Henderson, Bruce
Burrow of MBC Holdings, LLC. was informed that 1) before any site would be considered a
survey would have to be performed, 2) the cost of this survey would be in the range of
$20,000.00, and 3) the AGFC had no funds available to add in the "Dark Hollow site” to the
survey already under contract.

v

On behalf of MBC Holdings, LLC. (Belz Burrow Development Group, LLC} Bruce Burrow offered
to underwrite the cost of performing a survey of the “Dark Hollow site” and an amount of
$20,000.00 was agreed upon. This agreement is confirmed through a variety of emails, letters,
an invoice, and a cancelled check in the amount of $20,000.00.

v

Late in the process, the city of Little Rock, Arkansas made an offer to the Arkansas Game and
Fish Commission for an alternate site, one that was not required to undergo the same
prerequisite survey as the other sites under review. In fact, this site proved to be unacceptable
and the city provided an alternate site, one which was accepted in April of 2004. This finally
approved site was not required to undergo the prerequisite survey as was required of the first
three sites.

»  Bruce Burrow requested the AGFC refund his payment based upon the fact that a survey was
not required for a site to be considered, in conflict with the statements to him by Director Scott
Henderson. In addition, the only entity to provide its own funding for a site survey was MBC
Holdings, LLC. All other site surveys were either 1) funded by the AGFC, or 2} not actually
required as in the two Little Rock sites. In response to this request by Bruce Burrow, AGFC
Director Scott Henderson replied that “the Commission had decided to table your request for
reimbursement until a final decision is reached.” The final decision comment was in reference
to an earlier sentence in the same letter which stated, “You are mistaken in your understanding
that the Little Rock riverfront site is final.”

» Bruce Burrow elected to wait until the Central Arkansas Nature Center was complete prior to
making another request to ensure that any site selected was “final” and a “final decision” was
reached.

> Another request via letter and direct meeting was made on February 8, 2008 via MBC Holdings,
LLC. representative Kelly Boyd. As a result of the letter and meeting requesting reimbursement
of the $20,000.00, Director Scott Henderson replied by letter on February 27, 2008 again



declining to make the reimbursement. As he did in the February 26, 2004 letter to Bruce
Burrow, Director Henderson went to considerable length to explain why the site selected by the
AGFC was picked, but never addressed the issue of why Bruce Burrow was required to make a
payment of $20,000.00 for a survey Director Henderson stipulated was required of all sites,
when the final site selected faced no such requirement.

» MBC Holdings, LLC. {Belz Burrow Development, LLC) while disappointed that their site was not
ultimately selected for the nature center, is aware that the Arkansas Game and Fish Commission
has an ultimate responsibility to the citizens of Arkansas when making decisions. They are also
aware that this nature center will benefit all of Central Arkansas, regardless of whether their site
was selected or not. Simply put, there is no argument with the site selected. However, there is
considerable disagreement with being required to be the only site out of five to be required to
pay $20,000.00 for a survey. Of the five sites under consideration, two surveys were paid for by
the Arkansas Game and Fish Commission, two sites did not even face the stated requirement of
undergoing a survey before selection, and only the site offered by MBC Holdings, LLC., was
required to pay for their site to be surveyed.

» in all correspondence between the Arkansas Game and Fish Commission and either Bruce
Burrow or Kelly Boyd, there has never been a dispute they were indeed informed that a survey
was required before the Commission accept a site as a possible location for the nature center.
At the same time, the evidence is clear that the final site was not required to remit such a
payment.

Therefore, MBC Holdings, LLC. (Belz Burrow Development, LLC) requests the reimbursement of the
$20,000.00 payment made to the Arkansas Game and Fish Commission for a site survey required by the
Arkansas Game and Fish Commission, but which ultimately turned out not to be required.

m&



Exhibit A

BELZ @ BURROW 2400 East Hoghland Drsre

Regrons Bank Bustding * Sune 3000
PO Hox 9008

Jonesbors, Arkarsas 72402

BT W32 1400

IO RAT 2558 Fasx

Development Group

Bruve Hoveaw
Pronegpal

June 18, 2003
%
/i %f};{é@‘%ﬁ
/ ‘?@é‘?m
Co)ss,
Mr Scott Henderson

Dircctor &@
Arkaosas Game & Fish Commission Oé\
#2 Natural Resources Drive

Litthe Rock, Arkansas 72205

RE- Proposed Nuture Center Location
The Shappes at North Hills
North Little Rock, Arkansas

Dear Director Henderson,

Pwanted 1o take this oppostunity to mirsduce our i to you. {0 that regard, | have tshen the hberty 1o
enclose herewith information om vur newest development, The Shoppes at Nosth Hills in North Lutle Rouk,
Arkansas.

As you rmay be aware, we wore saecessiul m secunng Bass Pra us an wwhor for our development. In
addition o retanl, we are creating u “themed” Mutiganon Wetland Park just east of the Bass Pro sie across
North Hills Bivd. A review of our web sie (wwy theshuppesatnonthhlls com) will provide you with an
overview of the proposed park developiment, reflecting the uniqueness of this mitigation land development.

W bebieve that our site ofters Game & Fish the sltunate Nature Center location in the Litde Rock mctin
area. Our G s walling 1o provide the Tunding for a compazative study relative  the viabilty of our
location as compared to other sites that may be under construction. We have the support of the City of North
Lattle Rock o have the Nature Center located at the North Hills project

Inn the ac st few days, T would fike 10 et S a mweeting with you Lo eaplore this opporturaty. Thank you for
YOuT attentien W thes muadter

Pociosuge



Exhibit B

From: dikfowlerabcromweil.com {maito:dkfowlengcromwedl.com) Q{j
Sent: Tuesday, July 01, 2003 8:19 AM

To: Henderson, R, Scott

Ce: cipenixigoromwell.com; aeskewgstudicedr.com; Curry, James N.; 2003-05%uboroamwcil.com;
trcannoni@cromwell.com

Subject: AGFC Nature Center- Site Study Amendment

Seolt-

Per Nei's requast from last week, we have prepared a proposal to amoend our conract to include the sludy of the
Dark Holiow site in adddion (o the Otter Cresk and Downlown sites, A more detailed hard copy will follow shortly
For your purposes of conversation with the developer | have included a general description of the terms

We propose 1o perform a study of the Dark Holiow site, budding on the base services and work plan from e
ongunal proposal, for the Lump Sum of $22.000, nat ncluding reimbursabie expenses- Wavel, pinting, etc. We
can perform the additional study and prepare for a final presentation for the October Comnussion meeting cycle,
which we understand is the target for making a decision  The additional study will require at least one on-site
working session for site investigation and design charetie session with the warking group n Little Rock, if you
choose, a pre-final presentation can be make 1o you and your working group poor to the final presentation o the
Commssion,

Wa will be prepared 1o begin site data collection at your approval with ihe on-sde myvestgation ocouning mid-
August

Please contact me or Chariey f you have any questions or commenis

As aiways. we look forward to continung our effors to heip AGFC realze ds goals for the Central Arkansas
Nature Center.

Darigd K. Fowlar, AIA

Vice Presdent

Cromwiell Acchitects Engineses
101 South Spring Street

Lithe Rock, Arkansas 72201
voice: 501-372.2900

fax 501-372-0482
difowler@oromael] com
WWW.Cromwedl com
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Exhibit C

July &, 2043

o ‘V?fi
/;, < ;,},; % ,
s o e
y o
Mr. Scott Hend D s,
. scolt Henderson e »@54
Dircctor '%\{\ ‘s >, %}g&
Arkansas Game and Fish Commyssion O@ y v
#2 Natural Resources Drive fz:;\(\
Little Rock, Arkansas 72205 o O
Yy
o Ly 9 (5
RE: Coentrad Arkunsas Natwe Cenler @wa gy
" S P “ . {‘:? & J
Sue Evaluation Study S
AJE Project #2003-004 e

Scott:

Per your request, 1 am pleased to offer a proposal to amend the onginal scope of work for
this study to include the Dark Hollow site i Notth Little Rock. As we understand i, the
saite will be similar to Otter Creek in that « will be adjacent to a proposed Bass Pro Shop
outdoor center.

We propose 1o perform a study of the Dark Hollow ste, bulding on the basic services
and wark plan from the ongial proposal, for the | Amp Suny of 322,000, not including
renmibursable expenses- travel, printing, ete. We estimate reimbursables for the additional
work will be upproximately 32,500,

We wall perform the study of the additional site and prepare for a final preseatation of the
cntre evaluation (3 sites) for the Octuber Commussion meeting cycle, whick we
understand is the target for kg adectsion. The additional study wail FOQUIIC Gt uast
ane on-site working session tor sile investigation and destyn charetie session with the
working group in Little Rock. If you choose, a pre-timal presentation can be maude to you
and your working group prior o the finad presentation 1o the Conurmssion,

Wi will be prepared to begin site duta collection at your agroroval with the onesie
o 2
Hvestigalion vecuinng mnd-Aupust

p'

c
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Please contact me or Charley if you have any questions or comments. If the proposal is
acceptable, we will begin the process to amend our current contract with AGEFC at your
direction.

As always, we look forward 1o continuing our efforts to help AGEC realize its goals for
the Central Arkansas Nature Center.

¢c: Charley Penix
Allen Eskew

DErf

CRUMWELL ARCHITECTS ENGINEERS 101 8. SPRING STREET LITTLE ROCK, ARKANSAS 72201-2490 (301) 372-2900




Higgins, Wendy K.

From: Curry James N
Sent:  Monday, July 14. 2003 4 08 PM &@

To: dkfowlerforonvel com’
Ceg. Goad, David C Herderson, B Scan

Subject; RE. July Cam

Uan, Soolt s currenty m Washi G © WA Dl 0 fevies yOUT Heposal and be Bas gisousses 1wt Mr
Bruce Burraws who i nvelved with the Dark Hollow s - We arz wailing confirmaton fram b that ey will e
providing $20,000 towarg this propasal and AGFD wil Cover an additional $2 504, This 13 $2.000 baloy your
ariging! proposal ARer we lalked by phone Pis aflerncon | will wait to hear fror your shop f theso

pioposed Costs would keep the project mowving forward. and L will also 16t you know whaen we have sonfmation ao
hat we can then ook at setling a fulure mesting. (We discussed the first part of August sines Allen Eskew and |
witl not be avaitabie the last past of Suly.) Gavid Goad has alse discussad this directly with Scott and 1l try 1o get
clarificaion on any ather biitng questions after we gel confiemation doturments from Mr. Burrows. At this L §
do not have any information showing that the Nature Center has bean ful back on the agenda for Tus month if
Hhind out othersise {wilf 182 you know Pleass sdd Dayie Goad (isted o s oo dgoadiBagic. slal s } 1o any
turthier project emais. Ary questons ust let me know.  Ned

-Onginal Message -

From: dkfowierascromwetl.carn é’i'l»i}léf(}:‘;i5&[Q%‘a’iﬁ%‘féﬁ(ﬁ}ﬁ‘ﬁiﬁii‘CO{?{%
Sent: Monday, July 14, 2003 1:30 pM

Ta: Henderson, R, Seolt

Cex Curry, James N Gunter, James D) ciper
D04 Ecromwell.com

Subject: July Commission ? ceding

dicromweiloom; aeshewBstudionds com; 2003-

e Ourk Hollow site and to see

nal progosal
In addition, | zead an asticie togay in & Mosth Liftle Rook pubbaation that ind.cated hat the Nature
Center lacaton would be o8 the agenda for the next Commission meating. Par your inslruchion va
Nedl Curry, we have cancelled pians for the presentation of the two ofiginal sites pending the
sddhon of e new s nof the deadbne b October

xden

Please adviss

5

K Fowder, Al
Yice Presuient

Strewt
cB, Adkansas 72201

T 501-372.0482
dklowia
wEAY Cramesell corm

)

s
ﬁ‘:::

"



Exhibit E

Arkansas Game & Fish Commission

2 Natural Resources Drive Little Rock, Arkansas 72203

Ful} Bsigan

Kias Freaszg

Erglang

July 17, 2063

My, Bruce Burrow

Bele Burrow Development Group
PO, Box 19009

Jonesboro, AR 72402

Dear Mr. Burrow:

Fhis i o ollow up un our project lunding conversation tor a site study of Dark Holluw m North
Pittle Rock as a potential location for the Central Arkansas Game and Fish Nature Ceniter. {he
Arkansas Came and Fish Consmission will add this site to our current contruct pending wrillen
contirmation that your o has aereed © provide 3200060, You may confinm this agrecment by
stgning and retwming this keter in the eaclosed franked envelope or by any sther method you
decon appropriate. 1 there are further guestions that you may bave about the project ple

Sree I oontadt e

s,

s foed

Whitever the vulcome of the study and the decisivn of our Commis son. the Nature Center widl
oo exeellent component W showease wildlife conscrvation ta Arkansans and visitors o our
greal state,

Yourinterest in e project shows that you share i this vision.

Sincerely,

.

3

/}V‘L (,1./“.:, Cof et

Seott Henderson Hriuce Hurrow
inrector,

b Burrow Development Group

WU

o



Arkansas Game & Fish Commission

2 Waneal Resources Drve Fide Rock, Arkansas 72205

Exhibit F

INVOICE

s

INVOICE 2 1113030 DAaTh: 11-13-03

BLHLL LO: Bebs Burrow Development Group
Atin: Bruee Burrow
PO Bav 19069
Jugtexbora, AR 242

Contral Arkansas Game % Fish Nuture Oenter

Site Stedy of Bk Hallow m North e Rook

Per Attuched Npreement S duth g
Pt At 3 2 e U
Ploease Reonnt Ue Srkanaas e & Fsh 0 omamission

At Bav Sebren
2 Matoral Resaurees Prive
bartde Rock, AR 71263

UAANES Vander sa1einisg,



Exhibit G

Agenda ltem

Arkansas Gume and Fish Commission /
Administration Division /;/

January 222, 2004
Subject: Central Arkansas Nature Center Site Selection ;%\

Submitted by: Scott Henderson
Dircctor

Vhis atem s o reguest for avceptance of the slaf? recommendation s place the Central Arkanas
Mumure Center at the ity of North Litle Rook Arkansas River front lucatios botween the 130

bridge and esst to the pedestrian bridge that will Jink to Litthe Rock.

seott Henderson, fhirector

f—

Ly



Exhibit H

[TEM NG, -
ARKANSAS GAME AND Fist COMMISSION L C’{f&
; b Arkamis / 25
Litle Rock, Arkansas z o Vi
3
R s
. . . o T
MINUTE ORDER KOt SURIE T Natwe Center Location @‘ , 7 =, &G}-g@
DATE PASSED © W
PAGE | af I Padies
Coanty

WHEREAS, site locations of the Central AR Nature Center huve been evaluated; and
WHEREAS, the staff recommonds the site for the Center be located in the city of North

Little Rock along the Arkansas River Fronteast of 1-30 bridge. This site can
be developed as a center if the following actions oceur: The property the
city of North Little Rock provides extends to the end of the pedestrian
bridge and adequate parking area is also provided west toward the 1-30
bridge. That a portioa of the planned pedestrian bridge linkiog the site to
Little Rock is offered as additional interpretive exhibit space for the center.,
That the site is approved for a building location as per U8, Army Corps of
Engineers permit requirements for river floodway.

NOW, THEREFORE, BE I'T ORDERED, THAT THE ARKANSAS GAME AND FISH COMMISSION MEETING
IN REGULAR SESSION ON THE 227 DAY OF JANUARY, 1004 ENDORSES THE STAFF RECOMMENDATION
FOR CONSTRUCTION OF THE CENTRAL ARKANSAS NATURE CENTER AT THE NORTH LITILE ROCK/
ARKANSAS RIVERFRONT LOCATION,

STAFY APPROVAL COMMINSION APPRUVAL
Submitted
by: . B [ -
Conuniss R
Pivision:

Ve Chatrinan

Approvesd:

T sl

Apprased:

[ N PR TR

e

Approved: )
Visoal
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It's quite a fish story, the landing of the $5 million Central Arkansas Nature Center, an enterprise that's proved as é
hard to hold onto as a big, wiggling, slippery largemouth bass.

It now appears the state Game and Fish Commission project, one of four around Arkansas, will rise on 4.5 acres -
much of which is currently under water - on Little Rock's riverfront, from the Riverfest Amphitheatre east to about
70 feet past the Interstate 30 bridge. It's possible, too, that the nature center will encompass or include o its
grounds the Pro Bass Hall of Fame.

The nature center has slipped three previous hooks - the first on 3 acres of North Little Rock's riverfront, the
second at Otter Creek and the third at Dark Hollow (though only the North Little Rock site was official). What's
making it jump is the chance to be near bigger fish.

First it was the Clinton Presidential Center, when the Commission announced it had chosen the North Little Rock
site next to the Rock Island pedestrian bridge. The Commission went so far as to take bids from architects.

But Bass Pro Shops proved to be a stronger lure. For a time, it looked like developer Tommy Hodges and the huge
sports supply store had a deal on lakeside land at Otter Creek just off Interstate 30. As those waters churned, the
Commission announced that it would likely drop the North Little Rock site as being too expensive to build on; now
its eye, unofficially at least, was on Otter Creek,

But before Otter Creek could set the hook, Bass Pro bailed out, prompted, perhaps, by the state legislature’s refusal
to call it an entertainment center and give the company a tax rebate.

Now, Belz-Burrow developers have got Bass Pro on their line for the Shoppes at North Hills, to be built just south
of Interstate 40 in North Little Rock. The fickle Game and Fish switched sweethearts, and began discussions with
Belz-Burrow. A third interest - the Pro Bass Hall of Fame, a nonprofit that wants to build a fishing and Hall of
Fame attraction - came on hoard last October, meeting in Gov. Mike Huckabee's office with Game and Fish
representatives and Bruce Burrow. For a while, things looked settled: Dark Hollow it would be, with multiple draws
to those who love to use and observe nature.

But at the Jan. 22 Commission meeting, Commissioner Sheffield Nelson made public a letter to him from Little
Rock City Director Dean Kumpuris offering the city property, and offering to pay for site preparation and utility
relocation as well.

The site's location on the Arkansas River near the River Market, next to a planned promenade behind the Museum
of Discovery and a biking/hiking trail to the Clinton presidential library, made it irresistible to the Commission.

"Everybody is enamored of it," Nelson said this week. He said the North Little Rock site ~ where plans to mitigate
the floodplain it must fill have produced negative comments to the Corps of Engineers - was proving to be an
expensive choice. "If in fact we'd chosen to build there, it would have been half a million just to prepare the site,”
Nelson said.

After a trip to the Little Rock property and a visit by Mayor Jim Dailey to the January meeting, the Commission
unanimously decided to authorize the agency to work with Little Rock on the details, initially on a 3-acre parcel.
(Another 1.5 acres, taking in land on the east side of the interstate, was just recently added.) The Commission will
take final action after the proposal has been put in contractual form and voted on by the city Board of Directors.

Commission Chairman Dr. Lester Sitzes acknowledged there had been "a lot of twists and turns in this story,” and
that the site selection had more to do with contiguous attractions and money than any natural features. (At the
Little Rock location, the center's outdoor area, for fishing, could be in backwater under the 1-30 bridge.)

Sitzes, of Hope, recalled the 2000 Commission meeting at which representatives from Little Rock, North Little
Rock and the state Parks and Recreation Department presented their proposals for various sites. City Parks
Director Bryan Day, pushing Fourche Creek, and Pinnacle State Park director Randy Frazier, pushing Pinnacle,
showed up with Powerpoint presentations and packets of prepared materials. Day, Sitzes recalled, gave "the best
presentation. It was real impressive.”

But in the end, the Commission chose North Little Rock, swayed, ostensibly, by commerce chief Joe Smith's
posterboard with pictures of surrounding attractions glued to it. Sitzes chalked up the decision to "sensitivity” to
the excitement surrounding the Clinton library.

Little Rock's offer in January - exactly three years after the Commission voted to put the center on North Little
Rock’s shore - was "out of the blue,” Sitzes said, and "messes us all up a little bit.”

Sitzes visited the Little Rock property with the rest of the Commission in January. "It's a big hole of water," he said.
"I saw beaver swimming around in it."

But it's going to take more than beaver dams to fill in the hole. "It's going to take some work," Sitzes said. "It
boggles my mind to see what they're going to have to do with that site to make it doable.”

Still, Sitzes can see locating there ~ and he can see the Pro Bass Hall of Fame there, too.
The Bass Hall of Fame board at one point hoped to raise $25 million to build on Lake Catherine. A consultant,

however, suggested that they might be better able to raise money for the Hall if they were to locate in Little Rock,
with its built-in audience.

U



Scott Henderson, Game and Fish director, said that "under the right circumstances,” the agency would like to do
some sort of joint venture with the Hall of Fame. One scenario he mentioned was that if the Hall of Fame would
build an aquarium - they are bugely expensive and eat up the nature center budgets - the Commission could put its
money "into other things" for the nature center.

Hall of Fame director Bill Fletcher langhed - sort of - when he heard that. "Frankly, we were thinking of the reverse,
that they would build the aquarium."

Pro Bass (not to be confused with Bass Pro) took a $78,000 cut in 2 $300,000 state appropriation in 2001, when
decreased revenues required across-the-board spending cuts. During its consultant’s poll of potential donors in
Arkansas and pationally, the nonprofit learned that Gov. Mike Huckabee wanted the Hall of Fame to consider
building in Little Rock. "We called the governor and said, 'If you feel like this is what we need to be talking about,
we're interested,’ ” Fletcher said, and agreed to meet with Burrow and Game and Fish representatives in the
governor's office. "Since then, we've been negotiating with all three of them, but hoping Game and Fish would
decide where they were going to put {the nature center].”

"Really, we were kind of hoping all three of us might be together ... where one plus one plus one equals more than
three," Fletcher said, quoting Bass Pro Shops owner Johnny Morris.

"We don't know where we fit in" on the Little Rock site "until we start looking at what they hope to build,” Fletcher
said. Considering the size of the site, Fletcher said the Hall would probably have to be located within the Nature
Center itself. The advantages: The Nature Center could address the black bass biology and the Hall of Fame could
honor great fishermen, and the Hall of Fame wouldn't have to raise $25 million. "My gut feel is that yeah, we are
probably talking significantly less money partnering with Game and Fish. .. Especially at that site. There's only so
much money you can pour into that little hole.”

Now, the Hall of Fame board has to decide whether to back out of its offer to Belz-Burrow on the Shoppes at North
Hills site. There is some board support for that decision from members who worry that proximity to Bass Pro
Shops might look to some like an endorsement of their gear, including boats. Competing boat manufacturers
include Ranger Boats' Forrest Wood, who is on the state Game and Fish Commission,

Unfortunately, it's got to make a decision on the North Little Rock land before the Commission meets in February,
when it's expected to decide on the Little Rock site.

Dean Kumpuris wouldn't take credit for coming up with the idea to lure the nature center back to Little Rock,
though Commissioner Nelson said it first came up when Kumpuris approached him with the idea at a Christmas
party. "I said, 'Dean, we're in the 11th hour,’ " Nelson said, but that certainly he was interested in what Little Rock
had to offer and to give him a call after Christmas. Nelson said that interest was sharpened after he met with Mayor
Dailey, City Manager Bruce Moore and Parks Director Bryan Day and heard what they would offer.

Kurpuris is clearly excited about the idea. With the inclusion of the nature center, there would be "seamless”
development along the riverfront that would bring in "critical mass” for attractions, including the considerable
draw of the Clinton library and a planned Heifer Project International exhibit on its headquarters grounds, He
envisions the Museum of Discovery partnering with the nature center, and busloads of children taking advantage of
both.

Kumpuris cited the Imax theater at the Aerospace Education Center as an example of a tourist attraction that
suffers from being too far from the action. If it were downtown instead of on isolated property near the airport, its
attendance would blossom,

"I know this is late in the game,” Kumpuris said. But, "we want to build up as many entities, be as symbiotic, as we
can.”

While Kumpuris' letter and Mayor Dailey have promised the city would pick up the cost of site preparation - which
would mostly entail filling the backwater slough that makes up a large portion of the acreage - neither could say
exactly what it would cost. Kumpuris said he "guessed" it could be $100,000 to $150,000. City Manager Moore
said he thought it could be done for as little as $50,000 to $75,000.

But money aside, there's another hurdle: Getting the U.S. Army Corps of Engineers to sign off on a Sec. 404 permit
to fill the wetland and passing a Corps’ Hydrologic Engineering Center Study to show no ill affect on the floodplain.

There was some confusion as to the status of the permit. Kumpuris thought it was in hand. But according to Corps
spokesman P.J. Spaul, the city, which had applied for a permit a couple of years back when a private concern was
looking at the property, had withdrawn the application and had not filed another. City Manager Moore said
Tuesday he'd authorized "staff to move forward” with the application two weeks ago.

The Corps had a couple of concerns with the first permit application: That light from the development, a hotel,
would blind tow boat captains seeking the channel as they navigated under the I-30 bridge; and that the impact of
filling in the slough on the floodplain needed to be addressed.

Those challenges might not apply to the new project, Spaul said. Parks’ Day said he was confident the city would
get the necessary permits, since the Corps had earlier approved larger projects along the riverfront.

There's also the matter of a 54-inch sanitary sewer line that runs through the site. The nature center will have to be
built high enough over the line to allow for repairs and maintenance.

Noise from 1-30 traffic above? Commissioner Nelson said the commission visited the site at 5 pom., during rush
hour traffic, and "it wasn't a problem at all.*

Noise from the amphitheater? Their operating hours aren't the same, Nelson said.

Parking? While the location won't allow for a large parking lot beside it, the city will provide space for employees,
and, as Kumpuris and others were quick to point out, visitors can also park at the city's new deck now under
construction two blocks from the site.
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Arkansas Game & Fish Commission

2 Martural Resources Drive Litde Rock, Arkansas 72205
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Arkansas Game & Fish Commission
2 Matural Resources Drive Lintde Rock, Arkansas 72205
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Feboaary 14, 2005

Several months ago, the city offered the Arkansas Game and Fish Commission & “butldable” site
located in the River Market Area between the Amphitheatre and the 1-30 Bridge for the Witt Stephens,
47, Central Arkansas Nature Center, We have consulted with Cromwell Architects and Engineers and
below is 8 bulleted list of items necessary to fulfill that commitment.

i Clear delineation of site boundary (i.c.. Promenade to Arkansas River and

Amphitheatre to 1-30 Bridge).

2 Compleied archacology survey,

1 Level [envirnnmental assessment,

4. All public and private utilities brought 1o within a five-foot perimeter of the building
foutprint.

5. Relocation and re-routing (if necessary) of existing overhead and underground public
ar private utilities as necessary (o permit Nature Center construction.

6 Exception to the current fifty-foot casement (o atiow construction within thirty-feet
of the fifty-four inch sewer line.

7. Allowance for construction directly abave the fifty-four inch sewer line with
adequate overhead clearance.

8. Offsite parking for at least six Arkansas Gane and Fish Commission emiployees.

Upon receipt of an approved resvlution from the City, T will present a Minute Order o our
Commission that will officiaity validate our commitment to build wpon that site.

Sincerely,

P ’;‘ ﬁ,f‘i Wy
R ‘,-g‘"‘“ .
David Goud,
Dloputy Director
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Hae: Inquary regarding Dark Hollow Site Analysns - 2003 Proposal for AGFC Central
Arkansas Nature Center Subnutted by Belz Burrow Development Group

Dear Mr Bovd:

Fam writing n response o your letter W me dated February 6, 2008 and our visit al my oflice on
February 8" Both in your letter and dunng our meeting, vou requested on behalf of MBC
Holdings (Belz Burrow Dovelopment Groupy that the Arkansas Game and Fish Comunission
refund 320,000.00, which was the amount pand by Belz Burrow m February 2004 1o have the
Dark Hollow property icluded in a 2003 site analysis study, prepared at the Commission’s
request, for evaluation of poteatial budding sites for the AGFC Central Arkansas Nature Center,

I have gone back over pad comrespundence and hive reviewad the crcumstances surrounding the
2003 decision w inclade Belz Burrows Dark Hollow siie among the various focaons considered
by the Commussion for the propased nature center. That decision was based in large part upon
Bels Burrow”s written offer to pay the east for the sste to be mcluded in the comparative study the
Commnsion had reguested from Crommwell Architects Engincers (see attached fetter dated June
18, 2003 from Bruce Burrow ), The Comumssion sceepied that offer and confirmed the inclusion
af Dark Hollow in the study by way of a letter agreement between the Commission and Belz
Burrow (see attached letter dated July 17, 2003 signed by Bruce Burrosw and myvselfy,  That
agreement specifically stated that Belz Burrow would provide payment of the 320,000 00 amount
woreturs for the Commissmn adding Dark Hollow o the Commussion’s existing site study
contract with our architect-engineerns

While sou pomtted out that the site offered by the Uit of Fathe Rock was not inchaded w the
same comparative site study ax Dark Hollow, that site meverthieless did receive extensive
evalwation  The kes difference, however, sas that the Gits of Little Rock proposed w0 the
Comsmission 1o provide that sie as “reads -to-bushi™ at ne cost. In other words, the benefit 1o the
Commission was substantial site prepanation cost sasings that were voluntarily paid for by the
Ciy o Lintle Rock,




Exhibit N (page 2)

As | have outhined above, Belz Burrow and the Uommission areved at an agreement based upon
fawr terms and 1 belwve no further action on the part of the Commission 15 necessary.
Acverdingly, P must dechine your reguest for return of the 320008000 payment.

Sieeredy,

Seott Henderson,
Dhrector

baes 2

[ AGFC Comunissioners
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BEFORE THE STATE CLAIMS COMMISSIO
OF THE STATE OF ARKANSAS

BRUCE BURROW CLAIMANT
VS. No. 09-0857-CC
ARKANSAS STATE GAME & FISH COMMISSION RESPONDENT

ARKANSAS STATE GAME AND FISH COMMISSION’S
ANSWER AND MOTION TO DISMISS

For its response to the Complaint of the Claimant, Bruce Burrow (“Burrow”),
Respondent Arkansas State Game and Fish Commission (hereafter “AGFC”), through its
undersigned counsel, respectfully states:

1. AGFC has been served with a Complaint, which was filed by Claimant with the
State Claims Commission on or about May 19, 2009. AGFC is the state agency charged under
the Arkansas Constitution with the conservation and management of the fish and wildlife
resources of the State of Arkansas. Ark. Const., Amend. 35, § 1.

2. AGFC denies any liability for Claimant’s alleged damages and, unless otherwise
admitted herein, denies each and every material allegation contained in his Complaint, as well as
in the Timeline, Conclusions, and Exhibits that were attached to the Complaint.

3. Claimant alleges in his Complaint that AGFC declined to refund to MBC
Holdings, Inc. (hereafter “MBC”) the sum of $20,000.00 in expenses paid by MBC, which had
been required for a site survey “to ensure the ‘Dark Hollow site’ was included in a review of

possible locations for placement of the AGFC Central Arkansas Nature Center (sic).”




4. AGFC asserts that the $20,000.00 was voluntarily paid by MBC’s predecessor,
Belz-Burrow Development Group (hereafter “Belz-Burrow™), to ensure that the North Little
Rock “Dark Hollow” acreage belonging to Belz-Burrow would be included, as a late addition for
consideration, in the site evaluation comparison for the new Witt Stephens, Jr. Central Arkansas
Nature Center. As noted in item | of the “Timeline for AGFC / Dark Hollow-Shoppes at North
Hills Issue” attached by Claimant to his Complaint, in February 2003, AGFC contracted with
Cromwell Architects-Engineers to conduct a site evaluation of several potential locations for the
proposed nature center. The site evaluation comparison was to cost AGFC $64,000.00. Four
and one-half (42) months later, Claimant Bruce Burrow contacted AGFC Director Scott
Henderson and suggested that Belz-Burrow’s Dark Hollow property be included as a possible
site for the new nature center. In his unsolicited introduction letter, Burrow expressly
volunteered to Director Henderson that Belz-Burrow would pay any additional expense so that
its property could be included in the site evaluation comparison. (See letter dated June 18, 2003
from Bruce Burrow to Scott Henderson attached as Exhibit “A” to the Complaint. For
convenience, an additional copy of the letter, with enclosure, is attached hereto). In that letter,

Claimant stated: “Qur firm is willing to provide the funding for a comparative study relative to

the viability of our location as compared to other sites that may be under construction (sic).”
(Emphasis in original). Based upon this offer from Belz-Burrow, AGFC agreed to consider the
Dark Hollow site and directed the amendment of AGFC’s existing contract with Cromwell
Architects-Engineers to include that location in the site evaluation comparison and pay additional
expenses in the‘amount of $22,500.00. (See e-mails and letter dated July 2003 attached as
Exhibits “B,” “C,” and “D” to the Complaint.). AGFC looked to Belz-Burrow to pay $20,000.00

of the additional expenses and AGFC agreed to pick-up the balance of $2,500.00. Claimant,



acting on behalf of Belz-Burrow, then signed a letter agreement dated July 17, 2003 in which
Belz-Burrow expressly agreed to pay the $20,000.00 to fund the inclusion of the Dark Hollow
property in the site evaluation comparison. (See letter agreement between AGFC and Belz-
Burrow dated July 17, 2003 attached as Exhibit “E” to the Complaint. Note that the copy
attached hereto is fully signed by Belz-Burrow and AGFC). Accordingly, it is absolutely clear
that Belz-Burrow reached an arms-length agreement with AGFC and voluntarily undertook to
pay the additional expense to ensure that its Dark Hollow property would be included in the
evaluation of possible locations for placement of the Witt Stephens, Jr. Central Arkansas Nature
Center.

5. No contractual provisions existed at any time between AGFC and either Claimant
or Belz-Burrow that would have provided for a “refund” of the $20,000.00 or any monies.

6. AGFC affirmatively asserts that the applicable three-year statute of limitations is
a complete affirmative defense that bars Claimant’s Complaint pursuant to Rule 8(c) of the
Arkansas Rules of Civil Procedure (“A.R.Civ.P”), and Ark. Code Ann. §16-56-105(3). The
letter agreement that is the basis of Claimant’s Complaint is dated July 17, 2003. However, that
July 17, 2003 letter makes no reference to any possible “refund” of the $20,000.00. There is no
evidence whatsoever — in writing or otherwise — that any “refund” of money was ever

contemplated or agreed to by Belz-Burrow and AGFC. Therefore, any claim for a refund of the

$20.000.00 payment should have been filed within three years thereafter -- i.e.. on or before July

16, 2006. Additionally, on or about February 16, 2004, Claimant submitted to AGFC his written

request seeking a refund of the $20,000.00 payment, and AGFC subsequently declined to make

any refund. Clearly, more than three years have elapsed since Claimant’s request for a refund




first took place. Accordingly, the applicable three-year statute of limitations for filing this claim
has expired and Claimant’s Complaint now must be dismissed as untimely.

7. Alternatively, AGFC asserts that Claimant’s Complaint must be dismissed for
failure to state facts upon which relief can be granted. See Rule 12(b)(6), A.R.Civ.P. Claimant’s
Complaint contains no allegations of wrongdoing or illegality on the part of AGFC such that
AGFC should bear legal liability for the alleged damages. Claimant has advanced no legal basis
for invalidating the July 17, 2003 letter agreement or requiring AGFC to refund Belz-Burrow’s
payment. Accordingly, the Complaint fails to state facts demonstrating that Claimant is entitled
to relief of any type from AGFC.

8. Furthermore, AGFC submits that Claimant is not the proper party to assert the
claim actually alleged in his Complaint, since the subject agreement for payment of the
$20,000.00 took place between AGFC and the firm Belz-Burrow Development Group.
Therefore, any such claim would have had to be asserted on behalf of Belz-Burrow as the real
party in interest, and not individually on behalf of Claimant Bruce Burrow.

9. AGFC reserves the right to plead further in this case as may become necessary
upon completion of discovery and a more extensive investigation.

10. A brief in support of this Motion to Dismiss is filed concurrently herewith and
incorporated by reference.

WHEREFORE, Respondent Arkansas State Game and Fish Commission prays the claim
of Claimant Bruce Burrow, as set forth in his Complaint, be denied and that the State Claims
Commission enter judgment in favor of Respondent dismissing said claim because:

1. Claimant’s Complaint alleging a refund of $20,000.00 is barred under the
applicable Arkansas statute of limitations as a matter of law; and




2. Alternatively, Claimant’s Complaint contains no allegations of
wrongdoing or illegality on the part of AGFC such that AGFC should bear
any legal liability for the alleged damages and, accordingly, the Complaint
fails to state facts showing that Claimant is entitled to relief of any type
from AGFC; and

3. Alternatively, Claimant is not the proper party to assert any claim for
refund of the $20,000.00 payment.

Respondent also prays for such other general and equitable relief as may be just and appropriate

under the circumstances.

ARKANSAS STATE GAME AND FISH COMMISSION

James F. Goodhart, ABA #92080
Robert K. Jackson, ABA #85079
John P. Marks, ABA #2003132
Arkansas Game & Fish Commission
2 Natural Resources Drive

Little Rock, AR 72205

TEL: (501)223-6327

FAX: (501) 223-6463

CERTIFICATE OF SERVICE

I, James F. Goodhart, do hereby certify that a true and correct copy of the foregoing
Answer and Motion to Dismiss has been mailed for service by regular mail, postage prepaid, to
the following individuals on this %ay of June 2009:

Mr. Bruce Burrow

1001 Merrywood
Jonesboro, AR 72401

A arso A priba o

James F. Goodhart




BURROW 2400 East Highland Drive

. o o e
Deveiopment Gl‘()llp Regions Bank Building * Suite 5000

P.0. Box 19009

Joneshoro, Arkansas 72402

Bruce Burrow (870) 932-1400

. Principal (870) 932-2314 Fax

June 18, 2003

Mr. Scott Henderson

Director

Arkansas Game & Fish Commission
#2 Natural Resources Drive

Little Rock, Arkansas 72205

RE:  Proposed Nature Center Location
The Shoppes at North Hills
North Little Rock, Arkansas

Dear Director Henderson:

I wanted to take this opportunity to introduce our firm to you. In that regard, I have taken the liberty to

enclose herewith information on our newest development, The Shoppes at North Hills in North Little Rock,
Arkansas.

As you may be aware, we were successful in securing Bass Pro as an anchor for our development. In
addition to retail, we are creating a “themed” Mitigation Wetland Park just east of the Bass Pro site across
North Hills Blvd. A review of our web site (www.theshoppesatnorthhills.com) will provide you with an
overview of the proposed park development, reflecting the uniqueness of this mitigation land development.

We believe that our site offers Game & Fish the ultimate Nature Center location in the Little Rock metro
area. Qur firm is willing to provide the funding for a comparative study relative to the viability of our

location as compared to other sites that may be under construction. We have the support of the City of North
Little Rock to have the Nature Center located at the North Hills project.

In the next few days, I would like to set up a meeting with you to explore this opportunity. Thank you for
your attention to this matter.

£

Exhibit
A

Arkansas
Game & Fish Comm.

Enclosure
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MBC ~ HOLDINGS

Sruce Burrowe = Principal

FEDERAL EXPRESS

September 30, 2009

Dr. Norman L. Hodges, Director
Arkansas State Claims Commission
101 East Capitol Avenue

Little Rock, Arkansas 72201-3823

RE: Bruce Burrow v. Arkansas State Game and Fish Commission
Arkansas State Claims Commission No. 09-0857-CC

Dear Dr. Hodges:

This letter is to notify you that the following individuals will be available to provide testimony in the hearing
scheduled for November 13, 2009 related to the above-styled claim:

Kelly Boyd Ron Fuller

P.O. Box 62 #5 Braeburn Court

214 West Taylor Street Little Rock, Arkansas 72212
Havana, Arkansas 72842 501-960-6611

501-516-1330

All other documentation related to the above-styled claim has already been submitted and accepted by the
Arkansas State Claims Commission. [ anticipate no further document submissions unless specifically requested
by the Commission.

If I may \;fe f further service, please do not hesitate to contact me.
7

RKANSAS STATE
c&ams COMMISSION

L 0CT 01 2008

A Marty Belz * Bruce Burvow Company RECE‘VED 2400 East Highland Drive

Hegions Bank Building « Suite 5000
P.O. Box 19009

junesboro, Arkansas 72402

(870) 932-1400

(470) 932-2314 Fax

mbcholdings.net

. -



BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS

BRUCE BURROW CLAIMANT

VS, No. 09-0857-CQ
f

ARKANSAS STATE GAME & FISH COMMISSION = EC gi\j;’: g%ESPONDENT

ARKANSAS STATE GAME AND FISH
COMMISSION’S PRE-HEARING BRIEF

The Arkansas State Game and Fish Commission (“AGFC”), by and through its
undersigned attorneys, submits the following Pre-hearing Brief.

L. INTRODUCTION

Claimant Bruce Burrow (“Burrow”) alleges in his Complaint that AGFC has not refunded
to MBC Holdings, Inc. the sum of $20,000.00 in expenses paid by MBC Holdings, Inc., which
was required for a site survey “to ensure the ‘Dark Hollow site’ was included in a review of
possible locations for placement of the AGFC Central Arkansas Nature Center (sic).” See
Complaint. As will be detailed below, this Commission should summarily dismiss Burrow’s
claim for compensation for any one or all of the following three reasons: (a) the applicable
Arkansas statute of limitations for bringing this claim has prescribed since more than five years
has elapsed since an agreement was entered into or since any alleged breach of contract took
place; (b) the Complaint fails to state sufficient facts to support a legal claim against AGFC; and

(¢) Claimant is not the proper party to assert the claim actually alleged in his Complaint.




II. STANDARD OF REVIEW

This Commission “shall make no award for any claim which, as a matter of law, would
be dismissed from a court of law or equity for reasons other than sovereign immunity.” Ark.
Code Ann. § 19-10-204(b)(3)(A). A claimant before the Claims Commission must set forth the
same “averments of fact necessary to state a cause of action against a private person or
corporation.” Ark. Code Ann. § 19-10-210. That is, like a plaintiff in a civil lawsuit, a claimant
must include in its complaint “a statement in ordinary and concise language of facts showing that
.. . [claimant] is entitled to relief.” Ark. R. Civ. P. 8(a) (also made applicable by Commission
Rule 8.1). Such facts must be alleged directly and positively, not merely by argument, inference,

or legal conclusion. McKinney v. El Dorado, 308 Ark. 284, 824 S.W.2d 826 (1992). Where

“the facts of a given claim would cause the claim to be dismissed as a matter of law from a court
of general jurisdiction,” this Commission shall make no award on the claim. Ark. Code Ann. §
19-10-204(b)(3)(B); see also Ark. R. Civ. P. 12(b)(6) (providing for dismissal of claims for
“failure to state facts upon which relief can be granted”). When considering a motion to dismiss
under 12(b)(6), this Commission must take the facts alleged in the Complaint as true and view

them in the light most favorable to the claimant. See Deitsch v. Tillery, 309 Ark. 401, 833

S.w.2d 760 (1992).

I1I. DISCUSSION

Even when viewed in the light most favorable to Claimant, it is clear that Burrow’s
Complaint fails to state a claim against AGFC. Therefore, this Commission should dismiss the
same on the basis of one or more of following reasons, any one of which alone constitutes a

sufficient basis for summary dismissal of the Complaint.




A. Burrow’s claim is barred by the applicable statute of limitations.

Claims before this Commission are subject to the same statutes of limitations as private
actions. See Ark. Code Ann. § 19-10-209 (“No claim may be considered and allowed by the
Arkansas State Claims Commission unless it has been filed with the director of the commission
as provided by this subchapter within the period allowed by law for the commencement of an
action for the enforcement of the same type of claim against a private person.”).

An action for breach of a contract not in writing is subject to the three-year statute of

limitations in Ark. Code Ann. § 16-56-105". See Ray & Sons Masonry Contractors, Inc. v. U.S.,

Fidelity & Guar. Co., 353 Ark. 201, 114 S.W.3d 189 (2003) (The three year statute of limitations

applies to oral contracts). Likewise, written contracts that are altered by oral modifications as to
constitute a new oral contract are subject to the three-year statute of limitations. See Davis v.
Patel, 32 Ark. App. 1, 794 S.W.2d 158 (1990). That limitations period begins running at the
time the cause of action accrues and a true test in determining when a cause of action arises is to
establish the time when Claimant could have first maintained an action to a successful

conclusion. See Davenport v. Pack, 35 Ark. App. 40, 812 S.W.2d 487 (1991); Eckels v.

Arkansas Real Estate Com’n, 30 Ark. App. 69, 783 S.W.2d 864 (1990); Rice v. McKinley, 267

Ark. 659, 590 S.W.2d 305 (1979).
In February 2003, AGFC contracted with Cromwell Architects-Engineers to conduct a

site evaluation of several potential locations for the proposed nature center. The site evaluation

' § 16-56-105. Three year time period
The following actions shall be commenced within three (3) years after the cause of action accrues:

(1) All actions founded upon any contract, obligation, or liability not under seal and not in writing,
excepting such as are brought upon the judgment or decree of some court of record of the United States
or of this or some other state;

(2) All actions for arrearages of rent not reserved by some instrument in writing, under seal;

(3) All actions founded on any contract or liability, expressed or implied;

(4) All actions for trespass on lands;

(5) All actions for libels;

(6) All actions for taking or injuring any goods or chattels.

-

s
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comparison was to cost AGFC $64,000.00. Four and one-half (4/2) months later, Claimant
Bruce Burrow contacted AGFC Director Scott Henderson and suggested that Belz-Burrow’s
Dark Hollow property be included as a possible site for the new nature center. In his unsolicited
introduction letter, Burrow expressly volunteered to Director Henderson that Belz-Burrow would
pay any additional expense so that its property could be included in the site evaluation
comparison. (See letter dated June 18, 2003 from Bruce Burrow to Scott Henderson attached as
Exhibit “A” to the Complaint. For convenience, an additional copy of the letter, with enclosure,

is attached hereto). In that letter, Claimant stated: “Our firm is willing to provide the funding for

a comparative study relative to the viability of our location as compared to other sites that may

be under construction (sic).” (Emphasis in original). Based upon this offer from Belz-Burrow,
AGFC agreed to consider the Dark Hollow site and directed the amendment of AGFC’s existing
contract with Cromwell Architects-Engineers to include that location in the site evaluation
comparison and pay additional expenses in the amount of $22,500.00. (See e-mails and letter
dated July 2003 attached as Exhibits “B,” “C,” and “D” to the Complaint.). AGFC looked to
Belz-Burrow to pay $20,000.00 of the additional expenses and AGFC agreed to pick-up the
balance of $2,500.00.

[t is undisputed ghat Claimant, acting on behalf of Belz-Burrow, signed a letter agreement
with AGFC dated July 17, 2003 in which Belz-Burrow expressly agreed to pay $20,000.00 to
fund the inclusion of the Dark Hollow property in an ongoing site evaluation comparison of
multiple properties that were under consideration as the site for the new nature center. (See letter
agreement between AGFC and Belz-Burrow dated July 17, 2003 attached as Exhibit “E” to the
Complaint. The additional copy attached to AGFC’s Answer and Motion to Dismiss is fully

signed by Belz-Burrow and AGFC). The July 17, 2003 letter makes no reference to any possible

%«Qﬁ»



“refund” of the $20,000.00. There simply is no evidence whatsoever — in writing or otherwise —

that any “refund” of the money was ever contemplated or agreed to by Belz-Burrow and AGFC.

Burrow also conceded in his Complaint that the month, day, year and place of the incident or

service giving rise to his claim was July 20, 2003. See Complaint.

Since there was never a written agreement for any “refund” should the Dark Hollow site
not be chosen as the final site for the nature center, any claim for a “refund” by Burrow would be
subject to the applicable three-year statute of limitations in Ark. Code Ann. §16-56-105 that

governs actions for damages based upon contracts not in writing. Accordingly, a claim by

Burrow based upon any alleged oral agreement for a refund had to have been filed within three

vears thereafter -- i.e., on or before July 16 or July 19, 2006.

Additionally, it is undisputed that Burrow knew as early as February 16, 2004, that
another site would likely become the location chosen for the Witt Stephens, Jr. Central Arkansas
Nature Center. See Complaint and Timeline; see also Exhibits “J” & “K” to Complaint. Burrow
submitted to AGFC his written request on or about February 16, 2004, seeking a refund of the
$20,000.00 payment, and AGFC subsequently declined to make any refund. AGFC ultimately
decided that the nature center would be located in the Julius Breckling Riverfront Park in Little
Rock, Arkansas. Clearly, more than three years have elapsed since Claimant’s written request
for a refund first took place. Furthermore, more than three years have passed since the site
selection of the Witt Stephens, Jr. Central Arkansas Nature Center was made by AGFC.

Therefore, under any of these circumstances, the applicable three-year statute of limitations for

filing this claim has expired.




In the event Claimant was to somehow argue that a five-year statute of limitation was
available under Ark. Code Ann. § 16-56-111% due to enforcing a “contract in writing” (which
should not be the case, since no written provision exists that supports Claimant’s claim for a

payment refund), then even that greater time limit would have expired already. Any claim that a

contractual provision within the July 17, 2003 letter agreement with AGFC was unfair or

otherwise invalid should have been filed within five years thereafter -- i.e., on or before July 16,

2008. See Zufari v. Architecture Plus, 323 Ark. 411, 914 S.W.2d 756 (1996); see also Ray &

Sons Masonry Contractors, Inc. v. U.S. Fidelity & Guar. Co., 353 Ark. 201, 114 S.W.3d 189

(2003) (An alleged breach of a written contract is controlled by the five-year statute of

limitations set forth in A.C.A. § 16-56-111); Peden v. Peden, 234 Ark. 26, 350 S.W.2d 509
(1961) (Holding that either the three-year or five-year statute of limitations, depending upon
whether agreement of partnership was oral or written, barred a former partner from an
accounting in regard to a partnership dissolved by agreement where the former partner did not
seek such accounting until ten years after the dissolution). Additionally, more than five years
have elapsed since Claimant’s February 16, 2004 written request for a refund first took place.
Burrow’s allegation that his claim was presented to and denied by AGFC on February 8,
2008 is misleading. Exhibit M to Burrow’s Complaint is a letter dated February 6, 2008 from
Mr. Kelly Boyd on behalf of Burrow and MBC Holdings “in reference to a meeting held at 9:00

a.m. on Friday, July 11, 2003. Exhibit M was written by Burrow’s representative nearly five

vears after the meeting! Burrow has conceded in his Complaint that he knew in February, 2004,

that his Dark Hollow site would not be chosen as the nature center’s permanent site. The

2 § 16-56-111. Written obligations, duties, and rights

(a) Actions to enforce written obligations, duties, or rights, except those to which § 4-4-111 is applicable, shall be
commenced within five (5) years after the cause of action shall accrue.

(b) However, partial payment or written acknowledgment of default shall toll this statute of limitations.




February 2008 letter and meeting requested by Burrow are little more than attempts by Claimant
to resurrect a stale claim that long since had expired.

In summary, the undisputed evidence demonstrates that the applicable three-year statute
of limitations barred Burrow’s Complaint effective July 16 (or July 19) 2006. Assuming,
arguendo, that accrual of Burrow’s claim for a refund did not take place when that agreement
was reached, then accrual surely took place on February 16, 2004, when Burrow became aware
that his Dark Hollow site would not be chosen and he submitted his first written request for a
refund. Under that circumstance, the three-year statute of limitations still would have expired by
February 15, 2007. And, on the outside chance that a five-year statute of limitations could be
applied to Claimant’s claim (which should not be the case), then even that greater time limit
likewise would have expired no later than either July 16 (or July 19) 2008, or February 15, 2009.
Accordingly, under any of these possible scenarios, the applicable Arkansas statute of limitations
for filing this claim for a refund of $20,000.00 has expired and Claimant’s Complaint must be
summarily dismissed.

B. Burrow has failed to state a claim against AGFC.

Burrow’s Complaint contains no allegations of wrongdoing by AGFC such that it should
bear legal liability for any alleged damages. Burrow stated in his Complaint that he seeks a
“refund of $20,000.00 required for a survey” paid by him “to ensure that the Dark Hollow site
was included in a review of possible locations for placement of the AGFC Central Arkansas
Nature Center (sic)”. See Complaint. No proof whatsoever was offered to support Burrow’s
erroneous allegation that a refund of the money was either expressly or impliedly due from

AGFC. Also, there is no evidence tendered of any contract breach by AGFC.




It is noteworthy that Burrow’s letter dated February 16, 2004, to Director Henderson,
which was attached to the Complaint as Exhibit “J,” states the following reason behind his
request for a refund: “Since the new site was selected without such requirement [a comparative
site analysis study], we believe in a sense of fair play, our fee of $20,000.00 should be refunded
to us.” In other words, despite Belz-Burrow’s prior “voluntary” agreement to help fund the
added expense so its Dark Hollow property could be evaluated as a possible site for the new
nature center, Burrow now felt that bargain was no longer “fair” given that the “ready-to-build
site” offered by the City of Little Rock had been evaluated differently. Even if subsequent
events suggested to Burrow that perhaps Belz-Burrow made a “poor bargain” when it offered
and agreed to pay the $20,000.00 expense, he has advanced no legal basis for invalidating that
agreement or requiring AGFC to refund Belz-Burrow’s payment. While individuals and
businesses sometimes regret their business dealings, that in no way entitles them, under any
applicable Arkansas law, to simply request invalidation of their arms-length contractual
agreements or otherwise demand a refund of a payment that was made pursuant to a binding
legal obligation.

Therefore, the Complaint fails to state facts showing that Burrow is entitled to relief of
any type from AGFC. See Ark. Code Ann. § 19-10-210 (stating that a claimant must set forth
the same the “averments of fact necessary to state a cause of action against a private person or
corporation”). Accordingly, this Commission should summarily dismiss AGFC from this action.
See Ark. Code Ann. § 19-10-204(b)(3); Ark. R. Civ. P. 12(b)(6) (providing for dismissal of

claims for “failure to state facts upon which relief can be granted”).




C. Burrow is not the proper party to assert the claim alleged in his Complaint.

Burrow is not the proper party to assert the refund claim actually alleged in his
Complaint, since the subject agreement for payment of the $20,000.00 took place between
AGFC and the firm Belz-Burrow Development Group. Belz-Burrow is the real party interest
and, therefore, any such claim would have had to be asserted on behalf of Belz-Burrow and not

individually on behalf of Claimant Bruce Burrow. Recinos v. Zelk, 369 Ark. 7, 250 S.W.3d 221

(2007) (Only a real party in interest may bring a cause of action and the real party in interest is
considered to be the person or corporation who can discharge the claim on which the allegation

is based); Bar S Bar Western Store v. Martin, 295 Ark. 176, 747 S.W.2d 113 (1988). Burrow

simply is without standing to assert the claim contained in the Complaint.

IV. CONCLUSION

For the reasons stated herein, AGFC respectfully submits that Burrow’s claim is barred as
a matter of law. Therefore, this Commission must dismiss the Complaint against AGFC
pursuant to Ark. Code Ann. § 19-10-204(b)(3).
Respectfully submitted,

ARKANSAS STATE GAME AND FISH COMMISSION

BY: A(Mmqj\m W

James F. Goodhart, ABA #92080
Robert K. Jackson, ABA #85079
John P. Marks, ABA #2003132
Arkansas Game & Fish Commission
2 Natural Resources Drive

Little Rock, AR 72205

TEL: (501) 223-6327

FAX: (501) 223-6463

Attorneys for Respondent
Arkansas State Game and Fish Commission




CERTIFICATE OF SERVICE

I, James F. Goodhart, do hereby certify that a true and correct copy of the Arkansas State
Game and Fish Commission’s Pre-hearing Brief has been mailed for service by regular mail,

postage prepaid, to the following individual on thisgﬁ‘day of October, 2009:

Mr. Bruce Burrow
1001 Merrywood
Jonesboro, AR 72401

&’q aney VF’WQOG‘MJ“

James F. Goodhart
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BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS

BRUCE BURROW

VS. No. 09-0857-CC

ARKANSAS STATE GAME & FISH COMMISSION RESPONDENT

ARKANSAS STATE GAME AND FISH COMMISSION’S
WITNESS LIST

The Arkansas State Game and Fish Commission (“AGFC”), by and through its
undersigned attorneys, submits the following list of Witnesses for the Hearing set to begin at
10:00 a.m. on Friday, November 13, 2009:

1. Scott Henderson, Director (will call);
2. David Goad, Wildlife Management Div. Chief (may call);
3. Neil Curry, Witt Stephens, Jr. Central Arkansas Nature Center Facility Dir. (may call);
4. Dan Fowler, Cromwell Architects — Engineers (may call);
5. AGFC reserves the right to call witnesses for rebuttal purposes which may or may not be
listed above.
Respectfully submitted,

ARKANSAS STATE GAME AND FISH COMMISSION

BYOQ\\@’W\QA M GWL&\/CV\:#




James F. Goodhart, ABA #92080
Robert K. Jackson, ABA #85079
John P. Marks, ABA #2003132
Arkansas Game & Fish Commission
2 Natural Resources Drive

Little Rock, AR 72205

TEL: (501) 223-6327

FAX: (501) 223-6463

Attorneys for Respondent
Arkansas State Game and Fish Commission

CERTIFICATE OF SERVICE

I, James F. Goodhart, do hereby certify that a true and correct copy of the Arkansas State
Game and Fish Commission’s Witness List has been mailed for service by regular mail, postage

i
prepaid, to the following individual on this 8_"day of October, 2009:

Mr. Bruce Burrow
1001 Merrywood
Jonesboro, AR 72401

2 VN :C\K\__, Muvj

James F. Goodhart
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STATE CLAIMS COMMISSION DOCKET

OPINION
i 20,000.00 09-0857-CC
AmountofClaim$ ____ ClaimNo.
Attorneys
Bruce Burrow Claimant Pro se Claimant
vs.
Scott Henderson, Director
AR Game & Fish Commis%ion James Goodhart, Legal Counsel
espondent Respondent
State of Arkansas
Date Filed May 19, 2009 Type of Claim Refund of expenses

FINDING OF FACTS

This claim was filed for a refund of expenses in the amount of $20,000.00 against
Arkansas Game and Fish Commission.

Present at a hearing November 13, 2009 was the Claimant, pro se, and the Respondent,
represented by David Dawson, Attorney.

The Claims Commission hereby unanimously finds liability on the part of the Respondent
awards this claim in the amount of $20.000.00 and will submiit the claim in a Claims

Bill to the 88" Arkansas General Assembly, 2010 Legislative Session, for subsequent
approval and payment.

IT IS SO ORDERED.

{See Back of Opinion Formj

CONCLUSION

Upon consideration of all the facts, as stated above, the Claims Commission hereby
unanimously allowed this claim in the amount of $20,000.00 and will submit the
claim in a claims bill to the 88" General Assembly, 2010 Legislative Session for
subsequent approval and payment.

Date of Hearing November 12, 2009

Date of Disposition __November 12, 2009

e Commissioner
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