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‘CO41I4
Timeline for AGFC / Dark HoIlowShoppes at North Hills Issue j

February 3, 2003— AGFC and Cromwell Architects Engineers, Inc execute a contract to evaluate/seCsites (North Little Rock River Front and Little Rock Otter Creek) to determine the best suited for the ‘‘L’location of the Central Arkansas Nature Center. Total amount of the contract was $56,000 less ‘

reimbursable expenses, projected at $8,000 Final contract approval was for $64,000. Proposed project
scope includes “site evaluations/analysis of the two sites to determine which best meets the criteria
required for the facility.”

June 18, 2003— Bruce Burrow, on behalf of MBC Holdings, LLC. (Belz Burrow Development Group, LLC)
writes a letter to Director Henderson providing information regarding the Dark Hollow site and offering
the site as a possible location for the Central Arkansas Nature Center.

(Note: A copy of this letter is attached and identified by Exhibit A in the top right hand corner.)

July 1, 2003 Daniel Fowler of Cromwell Architects Engineers forwards an email to Director Henderson
proposing an agreement to add Dark Hollow to the reviews of the North Little Rock site and the Otter
Creek Site “for the Lump Sum of $22,000, not including reimbursable expenses...”

• (Note: A copy of this email is attached and identified by Exhibit B in the top right hand corner)

July 9, 2003— AGFC Director Henderson receives a letter from Cromwell Architects Engineers proposing
to add the Dark Hollow site to the already contracted review (North Little Rock Riverfront and Otter
Creek) for a Lump Sum amount of $22,000 not including reimbursable expenses estimated not to exceed
$2,500.

• (Note: A copy of this letter is attached and identified by Exhibit C in the top right hand corner)

July 11, 2003 9:00 AM — Bruce Burrow, Ron Fuller (Fuller Enterprises), Troy Looney (CEI Engineers), and
Kelly Boyd (Arkansas Governor’s Office) meet with Director Scott Henderson (AGFC) at the Peabody
Hotel in Little Rock. The meeting was to provide an overview of the Shoppes at North Hills and offer
that site as a possible location for the Central Arkansas Nature Center. During the meeting, Director
Henderson stated a survey of all competing sites was required by the commission and no additional
funds were available for the contract, which was already issued, Henderson advised the amount would
be approximately $20,000. Bruce Burrow stated that Belz Burrow (IV1BC Holdings, LLC) would
underwrite the cost related to adding the Dark Hollow site to the list already included in the required
survey.

July 14, 2003 — Neil Curry of AGFC emails Daniel Fowler and advises that they are awaiting confirmation
from Bruce Burrow that he will”... be providing $20,000 toward this proposal and AGFC will cover an
additional $2,500.” He also notes this is $2,000 less than Cromwell’s original offer.

• (Note: A copy of this email is attached and identified by Exhibit 0 in the top right hand corner)

July 17, 2003— Director Henderson writes a letter to Bruce Burrow confirming that the AGFC will add
the Dark Hollow site ri North Little Rock “to our current contract pending written confirmation that yourfirm has agreed to provide $20,000.”

• (Note: A copy of this email is attached and identified by Exhibit E in the top right hand corner)

July 31, 2003 — Director Henderson signs a contract amendment with Cromwell Architects Engineers,Inc. for $22,500 to include the Dark Hollow site in the study for possible locations of the Central
Arkansas Nature Center. The new, amended contract amount is $76,000 compensation plus $10,500reimbursable expenses for a total of $86,500.

• (Note: A copy of this contract was obtained via a FOIA request to the AGFC and may be provided
upon request of the Arkansas Claims Commission.)

November 13, 2003— The Arkansas Game and Fish Commission issues invoice number 111303A to MBCHoldings, LLC. (Belz Burrow Development Group, LLC) in the amount of $20,000.00 for the purposes of“Site Study of Dark Hollow in North Little Rock.”
• (Note: A copy of this invoice is attached and identified by Exhibit F in the top right hand corner.

January 22, 2004— Director Henderson prepares a written request to include an item on the agenda ofthe next meeting of the AGFC. The request states “This item is a request for acceptance of the staffrecommendation to place the Central Arkansas Nature Center at the city of North Little Rock ArkansasRiver front location between the 1-30 bridge and east to the pedestrian bridge that will link to LittleRock.



• (Note: A copy of this request is attached and identified by Exhibit G in the top right hand
corner. A copy of the minute order is attached and identified by Exhibit H.)

January 22, 2004— AGFC Commissioner Sheffield Nelson makes public during a regular meeting of the
Arkansas Game and Fish Commission, a letter from Uttle Rock City Director Dean Kumpuris offering city
property, site preparation, and utility moves for an area located behind the Museum of Discovery.

February 4, 2004 — MBC Holdings, LLC. (Belz Burrow Development Group, LLC.) issues check number
001025 on Liberty Bank in the amount of $20,000.00 to the Arkansas Game and fish Commission.

February 9, 2004— Liberty Bank check number 001025 in the amount of $20,000.00 clears after deposit
by the Arkansas Game and Fish Commission.

February 13, 2004— Arkansas Times publishes an article by Leslie Newell Peacock entitled Fishing for aNature Center. According to the article, the offer from Little Rock occurred less than 60 days prior to theAGFC voting to accept the offer, “Dean Kumpuns wouldn’t take credit for coming up with the idea to lure the naturecenter back to Little Rock, though Commissioner Nelaon said it first came up when Kumpuris approached him with the ideaat a christmas party. “1 said, ‘Dean, we’re in the uth hour,’ “Nelson said, bui that certainly he was interested in what LittleRock had to offer and to give him a call after christmas.”
Additional issues with the site included 404 permit problems and adjusting the construction plan of theNature Center to allow for a 54 inch sewer pipe which traversed the proposed site. Quoting again from
the article, “there’s another hurdle: Getting the U.S. Army (Darpa of Engineers to sign off on a Sec. 404 permit to fill thewetland and passing a Corps’ Hydrologic Engineering Center Study to show no ill affect on the floodplain.
There was sonic confusion asia the statos of the permit. Kumpuris thought it was in hand. But according to Corpsspokesman p.J. Spaul, the city, which had applied for a permit a couple of years back when a private concern was looking atthe property, had withdrawn the application and had not filed another. City Manager Moore said Tuesday he’d authorized“staff to move forward” with the application two weeks ago.”

• (Note: A copy of this news article is attached and identified by Exhibit tin the upper right hand
corner.)

February 16, 2004— Bruce Burrow, on behalf of MBC Holdings, LLC. (Belz Burrow Development Group,LLC) writes a letter to Director Henderson requesting refund of $20,000. According to the Burrow letter,“Since the new site was selected without such a requirement (comparative study), we believe in a senseof fair play, our fee of $20,000 should be refunded to us.” A hand-written note is scrawled across thetop of the letter, which was a copy of the letter in the hands of Director Henderson (obtained by FOIA)which states “Hold til decision is final. But no real mood to refund money.”
• (Note: A copy of this letter is attached and identified by Exhibit 1 in the upper right hand corner.)

February 26, 2004 — Director Henderson writes a letter to Bruce Burrow denying the selection of theLittle Rock riverfront site is final. However, he does include the caveat “...l do believe this site willbecome final,” He adds the following, “The Commission has decided to table your request for
reimbursement until a final decision is reached.”

• (Note: A copy of this letter is attached and identified by Exhibit K in the upper right hand
corner.)

February 15, 2005— Deputy Director David Goad writes a letter to Bryan Day, Director of Parks andRecreation for Little Rock, outlining 8 items outstanding which must be resolved prior to any agreementby the AGFC to accept the “ buildable” site located in the River Market Area between the
Amphitheatre and the 1-30 Bridge...”

• (Note: A copy of this letter is attached and identified by Exhibit I in the upper right hand corner)

February 8, 20089:00 AM -- Kelly Boyd meets with Director Henderson and Deputy Director David Goadof AGFC at AGFC HQ. During that meeting, 4 letters are delivered along with a face-to-face discussion ofthe circumstances and request from the standpoint of MBC Holdings, LLC. The four letters include 1)cover letter requesting refund of $20,000, 2) FOIA letter requesting any and all information related tothe study of Dark Hollow and 2 additional sites, 3) FOIA letter requesting any and all information relatedto a study of any “interim selected sites” for the nature center, and 4) FOIA letter requesting any and allinformation related to a study of any “final selected site” for the nature center.
• (Note: A copy of the cover letter requesting refund of the $20,000.00 is attached and identifiedby Exhibit M in the upper right hand corner. Copies of the FOIA letters are available to theArkansas Claims Commission upon request.)



February 8, 2008 11:15 AM Kelly Boyd receives phone call from AGFC Paralegal Wendy Higgins
requesting an extension of the delivery time for FOIA materials from 3 working days until Friday.
February 15, 2008. Agreement upon this extension was reached.

February 15, 2008 Kelly Boyd drives to Little Rock to await notification that the package of FOIA
material is ready for pickup. No notification is provided and at 3:45 PM, Boyd contacts Higgins by
phone requesting an update. Higgins advises “the information is gathered up and on her desk awaiting
a review with her supervisor.” Boyd asks it the information will be ready by close of business and
Higgins advises that it would be better to pick the materials up on the next business day, which is
Tuesday since Monday is a state/federal holiday.

February 19, 2008 Kelly Boyd contacts AGFC at approximately 1:00 PM and is advised that Wendy
Higgins is out of the office. He is advised that the information is “on her desk and awaiting review with
her supervisor.”

February 20, 2008 — Kelly Boyd is advised the materials are ready for pickup. Kelly Boyd drives to Little
Rock and takes possession of materials at AGFC HQ at approximately 1:30 PM.

February 27, 2008 — Director Henderson forwards letter to Kelly Boyd/MBC Holdings, LLC declining
repayment of $20,000 because “Belz Burrow and the Commission arrived at an agreement based upon
fair terms and I believe no further action on the part of the Commission is necessary.”

• (Note: A copy of this letter is attached and identified by Exhibit N in the upper right hand
corner.

Conciusion:

. MBC Holdings, LLC. (Belz Burrow Development Group, LLC) wished to have its “Dark Hollow site”
considered as a location for the proposed Arkansas Game and Fish Commission’s Central
Arkansas Nature Center. In a faceto4ace meeting with AGFC Director Scott Henderson, Bruce
Burrow of MBC Holdings, LLC. was informed that 1) before any site would be considered a
survey would have to be performed, 2) the cost of this survey would be in the range of
$20,000.00, and 3) the AGFC had no funds available to add in the “Dark Hollow site” to the
survey already under contract.

— On behalf of MBC Holdings, LLC. (Belz Burrow Development Group, LLC) Bruce Burrow offered
to underwrite the cost of performing a survey of the “Dark Hollow site” and an amount of
$20,000.00 was agreed upon. This agreement is confirmed through a variety of emails, letters,
an invoice, and a cancelled check in the amount of $20,000.00.

Late in the process, the city of Little Rock, Arkansas made an offer to the Arkansas Game and
Fish Commission for an alternate site, one that was not required to undergo the same
prerequisite survey as the other sites under review. In fact, this site proved to be unacceptable
and the city provided an alternate site, one which was accepted in April of 2004, This finally
approved site was not required to undergo the prerequisite survey as was required of the first
three sites.

Bruce Burrow requested the AGFC refund his payment based upon the fact that a survey was
not required for a site to be considered, in conflict with the statements to him by Director Scott
Henderson. In addition, the only entity to provide its own funding for a site survey was MBC
Holdings, LLC. All other site surveys were either 1) funded by the AGFC, or 2) not actually
required as in the two Little Rock sites. In response to this request by Bruce Burrow, AGFC
Director Scott Henderson replied that “the Commission had decided to table your request for
reimbursement until a final decision is reached,” The final decision comment was in reference
to an earlier sentence in the same letter which stated, “You are mistaken in your understanding
that the Little Rock riverfront site is final.”

r Bruce Burrow elected to wait until the Central Arkansas Nature Center was complete prior to
making another request to ensure that any site selected was “final” and a “final decision” was
reached.

> Another request via letter and direct meeting was made on February 8, 2008 via MBC Holdings,
LLC. representative Kelly Boyd. As a result of the letter and meeting requesting reimbursement
of the $20,000.00, Director Scott Henderson replied by letter on February 27, 2008 again



declining to make the reimbursement. As he did in the February 26, 2004 letter to Bruce
Burrow, Director Henderson went to considerable length to explain why the site selected by the
AGFC was picked, but never addressed the issue of why Bruce Burrow was required to make a
payment of $20000.00 for a survey Director Henderson stipulated was required of all sites,
when the final site selected faced no such requirement.

‘ MBC Holdings, LLC. (Belz Burrow Development, LLC) while disappointed that their site was not
ultimately selected for the nature center, is aware that the Arkansas Game and Fish Commission
has an ultimate responsibility to the citizens of Arkansas when making decisions. They are also
aware that this nature center will benefit all of Central Arkansas, regardless of whether their site
was selected or not. Simply put, there is no argument with the site selected. However, there is
considerable disagreement with being required to be the only site out of five to be required to
pay $20,000.00 for a survey. Of the five sites under consideration, two surveys were paid for by
the Arkansas Game and Fish Commission, two sites did not even face the stated requirement of
undergoing a survey before selection, and only the site offered by MBC Holdings, LLC., was
required to pay for their site to be surveyed.

In all correspondence between the Arkansas Game and Fish Commission and either Bruce
Burrow or Kelly Boyd, there has never been a dispute they were indeed informed that a survey
was required before the Commission accept a site as a possible location for the nature center.
At the same time, the evidence is clear that the final site was not required to remit such a
payment.

Therefore, MBC Holdings, LLC. (Belz Burrow Development, LLC) requests the reimbursement of the
$20,000.00 payment made to the Arkansas Game and Fish Commission for a site survey required by the
Arkansas Game and Fish Commission, but which ultimately turned out not to be required.
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North [bus l3ivd A rc etc oh our web iite sil1 prucide you with aniOcfview 11 the propOted par. dseluprnent. retkctin the Uniqueness of thn mitiganon hind development

t)ettCse that our stt otters tome & Fish the siltimarC Suture Ucuter location in the Liflk Ruc metro
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lo(atis,rn us rnrpared totther sttcs hot mu. hr under nsiruCt:on We hate the support it the I 104 ul North
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Frem: dkfowiorcroinwellcom rnato:dktowlerrornweLeorn]
Sent: Tuesday, July 01, 2003 8:14 AM
To: Henderson, R. Scatt
cc c1penixcromweL corn; aeskewsstudioedccom; Curry, lames N; 200 3OS9croniweLlcom;
trcarrnor00ciomwdLcom
Subject: AGFC Nature Center- Site Study Amendment

Scott

Per Ness request from last week, we have prepared a proposal to amend our contract to mcluue The study of thDark Hollow site in addition to the Otter Creek and Downtr’n sites A more detailed hard copy wl toiIw shorliy
For four purposes of conversation with the developer have included a general descriplon of the terms

We propose to perform a study of the Dark Hollow sitO, building on the basic s cvsDes and work plan trornoriginal proposal, for the t urnp Sum of $22000, not including reimbursatue expenses- travel, printing, etc Wecan petforni the addibonat study and prepare for a final pres,errtation for the October Commrssion rneeung cycle,which we understand the target for making a decisiOn The additional study wilt require at least one on-siteworking session for site investigaten and design charette session wdh the working group n Lttte Rock f youchoose, a pro-final presentation can tie make to you and your workinq group prior to the final presentation 10 the
Commission,

We will bu prepared to begin site data collection at your approval with the ui;-StO investigation ocouring rriicj
Augist.

Please contact me or Chancy it you nave any questions or comments

As always, we looK fotward to continuing our efforts to help AGFC reaLze its goats for the Central Arkansas
Nature Center

Danie K Fowler, AlA
Vice Presdnt
Cromwell Architects Engineers
101 South Spnng Street
Little Rock, Arkansas 72201
voice 501-3/2-2000
tax tiQl-3?2-0482
dkfowleirornweil corn
wiw cromwell corn
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RII. Central \ikansus Nacute Center
Site Evaluanon Study
AlE Project #2003M03

I H:

Per your request, I am pleased to offer a proposal to amend the onginal scope of work for
hts study to include the Dark I billow site in Noith Ittije kuck As we understand it, tile
site will be similar to Otter Creek in that it will be adjacent to a proposed Bass Pro Shop
titiln,’ ceuler.

We pr pose to peilotm .t study or the Dark Hollow site, litldttig on the basic s rvices
and work plan Exiun the on rinai priposal , [or the I tintp Sn in of S223X 1, not tuciuding
ieinihursahle expcnses travel, printing, etc. We estimate reimhursables br the additional
wi k ill b app10X1n1tc1y S2,51i0.

Wv ‘viii ptrfrim the sfliiy ut tc adi unal sitC sail prepare for .i tinal presentatIon ni the/ntttc evuieatton uc tot the (kt,iscr (oIlaiusst,si itcetute, cyec. which we
eudci.ard is the rarect tot nakiu a eCisosi. [he JdL;aIo:aL 5Wdy u iii icquoc ci
one on site winking session tOi stii’ l esiic.tiOii 51111 desic;i vuaretic sess:oii s%itn the
wot king group in Tuttle Ri:k, I you choose, a preOnal presentation can be made to ou

ui oui isotking wi.ip poor o the bind prcsentctn’ii 10 the CoaAintsoua.

will he prcpuicd to begin sttc data COl lecron it nt tr:url isa with the onsita
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:
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Please contact me or Charley if you have any questions or comments, If the proposal is
acceptable, we will begin the process to amend our casrent contract with AGPC et your
direction.

As always, we look forward to continuing our efforts to help AGFC realize its goals for
the Central Arkansas Nature Center.

D1Idf

cc Charley Penuç
Allen Eskew

CIWMWELL CH1TECIS EN(1INEERS iai S SPRtNG STKEET LI1TLC KOCK A.1CANSAS 7221449 C501) )7Z-29V
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From; Criy Jwus N.

Sent Monaiy Ju 14 0u3 4 Oh PM
/ ‘0,To: 4t wlr ocronwe1l corn

Cc; cyoad Dav1 C Flcrcauw. Rstt
Subject; RiC ioiy Cuinrinvior Meti ig

D.:i :00/It 5 cur:onty/n Wa no qton [.) C. he wa ohio to oew your :)ra;)oO ora he toot oha it voto MrBrace Ourrows wh ivGI.od with !h Oak dtoLw situ We ire waihnq nntinnton i1Ofl rim toot tfluy 5lll i/oprovid.ng $20000 towai4 Urn, oa xtsl anu AGIC edt cover an ad iona $2 bOO This is $2000 below ynuro•.rijal proposal. After tatked p ftj aflrt’rtyiq wdI wait to your S1W 4iI;upusoi costs waikt koep tre proiect ning fcrwird acil I will also ltd you tcni/w when 50 natO oont;rriatcn sothat we cart than oos at setting a future meeting, (We thecassed the first r/orl of August since Aden Eskew and Iwiil not be avaOabie the last poet of Oi3y David Gooa has also discussed this dreotly swhi Scott and Hi try to guttlarcatrnn on any other bolmg qaeotiorts after we gut corhiornabon documents from Mr fiurrows, At this timedo not hove any information showiop toot the Nature Center has coon put nooK on tOe aaurtJa for tr ti rnantf ifcit
, I t ta i I yc t ou . oc flay Gou t i n I agfc step, or s I’ r,torther protect erwiN Arty questions st to iiiii know Ned

“Original OOacya-
From: dJuwtur cnirri’osl,coi’ ;uoutu.JIcwJer .swuoa
Sent: Monday, Juty 14, 201)3 1:30 PM
Xe; Hecidarscn It. Scott
Cc: LOrry, Notes tifr; Curon, Jwnes D; i- stri rntl “rn ao’.kew.rntjdrotoj:rorn 2C4i300431Crurriwetl corn
Subject: uty Coninnssior’t t&t:n’J

I wanted to chock iii :nrrke the for thu Oak HaloS ste and to soo1 iou ran our l005I;ors nr’:hirdrj ::ot OIooo/ol
In addition, I road an artrck tooa in a North Lttle Rock puDirnotlun that indcated that the NatureCOuntrrr loo’I:rn wotoo ho an tOe ucorla to: die io,d Comrr:rssion rnee:ng her your ristruction tarit Curry, ‘we tiate canoe ed poins to: the presuntabun M die two ciogna tituS pC;drrfJ the,/ottotri of nr’ i5r’’ attoroin of ho no ri to

Phiaco

a K
Vio Presi4e’•ni

ti Ooutn Si’Orrt 0
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Exhibit I

Fishing for a nature center

A fourth bid for the trophy, from Little Rock
.e’cJ’

t pdated S 53 5004

a

It’s quite a fish story, the landing of the $5 milhon Central Arkansas Nature Center, an enterprise that’s proved as
hard to hold onto as a big, wiggling slippery largemouth bass,

It now appears the state Game and Fish Commission project, one of tour around Arkansas, will rise on 4 ,
acres

much of which is currently under water - on Little Rocks riverfront, 1mm the Riverfest Amphitheatre east to about
‘o feet past the Interstate 30 bridge. It’s possible, too, that the nature center will encompass or include on its
grounds the Pro Bass Hall of Fame.

The nature center has slipped three previous hooks the first on 3 acreS of North Lfttle Rock’s riverfront, the
second at Otter Creek and the third at Dark Hollow (though only the North Little Rock site was official), What’s
making it jump is th chance to be near bigger fish

First it was the (‘linton Presidential Center, when the Conimissloit announced it had chosen the North Little Rock
site next to the Rock Island pede,strian bridge. ‘I’he Commission went so far as to take bids from architects,

But Bass Pro Shops proved to be a stronger lure. For a time, it looked like developer Tontiny Hodges and the huge
sports supply store had a deal on lakeside land at Otter Creek just off Interstate 30. As those waters churned, the
Commission announced that it would likely drop the North Little Rock site as being too expensive to build on; now
its eye, unofficially at least, was on Otter Creek,

But beiore Otter Creek could set the hook, Bass Pro bailed out, prompted, perhaps, by the state legislatures refusal
to call ii an entertainment center and gise the company a tax rebate

Now, Bela-Burrow developers have got Bass Pro on their line for the Shoppes at North Hills, to be built Just south
of Interstate 40 in North Little Rock. The fickle Game and Fish switched sweethearts, and began discussions with
Bela-Burrow A third interest the Pro Bass Hall of Fame, a nonprofit that wants to build a fishing and Hall of
Fame attraction - came on board last October, meeting in Gov, Mike 1-luckabee’s office with Game and Fish
representatives and Bruce Burrow, For a while, things looked settled: Dark Hollow it would be, with multiple draws
to those who love to use and observe nature.

But at the Jan, 22 Commission meeting, Comnussioner Sheffield Nelson made public a letter to him from Little
Rock City Director Dean Kumpuris cffering the city property, and offering in pay for site preparation and utility
relocation as well,

The site’s location on the Arkansas River near the River Market, next to a planned promenade behind the Museum
of Discovery and a biking/hiking trail to the Clinton presidential library, made it irresistible to the Commission,

“Everybody is enamored of it,” Nelson said this week. He said the North Little Rock site - where plans to mitigate
the floodplain it must fill have produced negative comments to the Corps of Engineers - was proving to be an
expensive choice. “If in fact we’d chosen to build there, it would have been half a million just to prepare the site.”
Nelson said.

After a trip to the Little Rock property and a visit by Mayor Jim Dailey to the January meeting, the Commission
unanimously decided to authorize the agency to work with Little Rock on the details, initially on a 3-acre parcel.
(Another i.5 acres, taking in land on the east side of the interstate, was just recently added.) The Commission will
take final action after the proposal has been put in contractual form and voted on by the city Board of Directors.

Commission Chairman Dr. Lester Sitzes acknowledged there had been “a lot 01 twists and turns in this stun,” and
that the site selection had more to do with contiguous attractions and money than any natural features. (At the
Little Rock location, the center’s outdoor area, for fishing, could be in backwater under the 1-30 bridge.)

Sitses, of Hope, recalled the 2000 Commission meeting at which representatives from Little Rock, North Little
Rock and the state Parks and Recreation Department presented their proposals for various sites, City Parka
Director Bryan Day, pushing Fniirche Creek, and Pinnacle State Park director Randy Frazier, pushing Pinnacle,
showed up with Powerpoint presentations and packets of prepared materials, Day, Sitzes recalled, gave “the best
presentation. it was real impressive.”

But in the end, the Commission chose North Little Rock, swayed, ostensibly, by commerce chief Joe Smith’sposterboard with pictures of surrounding attractions glued to it. Sitzes chalked up the decision to “sensitivity” tothe excitement surrounding the Clinton library.

Little Rock’s offer in January - exactly three years after the Commission voted to put the center on North Little
Rock’s shore - was “out of the blue,” Sltzes said, and “messes us all up a little bit.”

Sitzes visited the Little Rock property with the rest of the Commission in January. “It’s a big hole of water, he said,
“I saw beaver swimming around in it.”

But it’s going to take more than beaver dams to fill in the hole. “It’s going to take some work,” Sitzea said. “It
boggles my mind to see what they’re going to have to do with that site to make it doable.”

Still, Sitzes can see locating there - and he can see the Pro Bass hall of Fanie there, too.

The Bass Hall of Fame board at one point hoped to raise $25 million to build on Lake Catherine A consultant,
however, suggested that they might be better able to raise money for the Hall if they were to locate in Little Rock,with its built-in audience,



Scott Henderson. Game and Fish director, said that under the right circumstances.’ the agency would like to do
some sort ci joint venture with the hall of Fame. One sceiiarto he mentioned was that if the hall of Fame would
butid as aquarium they are hugeh expensive nd eat up the nature center budgets the Commission could put its
money “into other things” for the nature center

Hill of Fartie director Bill Fletcher laughed sort of when he heard that “Frankly, we were thinking of the reverse,
that tie’s would build the aquarium’

Pro Bass (not to be confused with Bass Pro) took a $“8,ooo cut in a $300,iaiis state appropriation iii 2(1(1 t, when
decreased resenues required across-the-board spending cuts. [luring its consultant’s poll cit potential doctors in
Arkansas and nationally, the nonprofit learned that Go’ Mike Huckabee wanted the Hall of Fame to consider
building in Little Rock. “We called the governor and said. ‘If you feel like this is what we need to be talking about,
we’re interested,’ “ Fletcher said, and agreed to meet with Burrow arid Gattie acid Fish representatives in the
governor’s office “Store then, we’ve been negotiating wtth all three of them but hoping Game and Fish would
decide where thes were going to put (the nature center]

“Really, we were kind of hoping all tlii cc of us noght be together. where one plus one plus one equals more than
three,” Fletcher said, quoting Bass Pro Shops owner Johnny Moi ris,

“We don’t know where we fit in” on the Little Rock site “until we start looking at what they hope to build,” Fletcher
said. Considering the size of the site, Fletcher said the hall would probably have to be located within the Nature
Center itself. ihe advantages The Nature Center could address the black bass biologs’ and the Hall of Fame could
honor great fishermen, and the hall of Fame wouldn’t have to raise $25 million My gut feel is that yeah, we are
probably talking stgnificantly less money partnering with Game and Fish. Especially at that site. ‘I here’s only so
much toorsey you can pour into that little hole.”

Now, the flaIl of Fame board has to decide whether to back out of its offer to Bela-Burrow on the Shoppes at North
Hills site. There is some board support for that decision from members who worry that proximity to Bass Pro
Shops might look to sonic like an endorsement of their gear, including boats. Competing boat manufacturers
include Ranger Boats’ Forrest Wood, who is oh the state Game and Fish Commission.

Cnfortunateh, it’s got to make a derision on the North Little Rock land before the Comnossion meets in Februar,
when it’s expected to decide on the Little Rock site.

Dean Kuinpuris wouldn’t take credit for coming up with the idea to lure the nature center back to Little Rock,
though Commissioner Nelson said it first came up when Kumpuris approached him with the idea at a Christmas
party. “I said, ‘Dean, we’re in the stth hour,’ “ Nelson said, but that certainly he was tnterested in what Little Rock
had to offer and to give him a call after Chris’tmas. Nelson said that interest was sharpened after he met with Mayor
Dailey’, City Manager Bruce Moore and Parks Director Bryan Day and heard what they would offer,

Kunipiiris is clearly excited about the idea. With the inclusion of the nature center, there would be seainless”
development airing the rtverfront that would bring in “critical mass” for attractions, including the considerable
draw of the Clinton library and a planned Heifer Project International exhibit on its headquarters grounds. He
envisions the Museum of Discovery partnering w’ith the nature Center, and busloads of children taking advantage of
both.

Kumpuris cited the Incas theatei at the Aerospace Education Center as an exaiople of a tourist attraction that
suffers from being tori far from the action, If it were downtown instead of on isolated propei’ty near the airport, its
attendance would blossom.

“I know this is late in the game,” Kumpuris said, But, “we want to build up as many entities, be as symbiotic, as we
can.”

While Kunipuris’ letter and Mayor Dailey have promised the city would pick up the cost of site preparation - which
would mostly entail filling the backwater slough that makes up a large portion of the acreage - neither could say
exactly what it would cost, Kumpuris said he “guessed” it could be $100,000 to $150,000. City Manager Moore
said he thought it could be done for as little as $50,000 to $75,000.

But money aside, there’s another hurdie Getting the U.S. Army Corps of Engineers to sign off on a Sec. 404 permit
to fill the wetland and passing a Corps’ Hydrologic Engineering Center Study to show no ill affect on the floodplain.

There was some confusion as to the status of the permit. Kuinpuris thought it was in hand, But according to Corps
spokesman P.J. Spaul, the city, which had applied for a permit a couple of years back when a private concern was
looking at the property, had withdrawn the application and had not filed another, City Manager Moore said
Tuesday he’d authorized “staff to move forward” with the application two weeks ago.

‘The Corps had a couple of concerns with the first permit application. That light from the development, a hotel,
would blind tow boat captains seeking the channel as they navigated under the 1-30 bridge, and that the impact of
filling in the slough on the floodplain needed to be addressed,

Those challenges might not apply to the new pcoject, Spaul said. Parks’ Day said lie was confident the ctty would
get the necessary permits, since the Corps had earlier approved larger projects along the riverfront.

There’s also the matter of a 54-inch sanitary’ sewer line that runs through the site. The nature center will have to be
built high enough over the line to allow for repairs and maintenance.

Noise from 1-30 traffic above? Commissioner Nelson said the commission visited the site at 5 p.m., during rush
hour traffic, and “it wasn’t a problem at all.”

Noise from the amphitheater? Their operating hours aren’t the same, Nelson said,

Parking? While the location won’t allow for a large parking lot beside it, the city will provide spare for employees,
and, as Kumpuris and others were quick to point out, visitors can also park at the city’s new deck now under
construction two blocks from the site.
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Arkatisas Game & Fish Commission

2 Luurt itcourccs L)rivc Little Rock, Arknr,i 72205

Vebuary H.
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5OWeMharn
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I)Dear rt

Sevcnj montha ago, the city offered the Arlaawta Game and Fith Commisaton a ‘buiidabW’ ttc
kcjed in the k1i.cr Marld Area between the A iphtheatre and the t30 Bridc for the Wttt Stephens,Jr. Central Aitansas Najure Center. We Itave consulted with Cromwell Arthitect5 and Engineers end
below in a bulktcd litt of itCma necessary to fulfill that commitmenL

I. CLear ddincazmn of ge holmdar) (i.e , Promenak to Arkansas River and
Amphitheatre to 1.30 Bridge).

2. Completed arehacofogy awsey
I veI I rawtronmental assessment.

4. All public and pnvatc utiIitic brought to within a iivcJot perimeter of the buikiin
footprint

5 Rekajahon and ro-mutinig (ifa rosiy)ofexitsirtg avcthcad and underground publtc
or private Lriltes necessaay to permit Nature Center construction.

f. Esceptio to the current fifty.fnct easement to allow constrocuon within thirty-ket
of thc fifty-four inch icwea line,

7. Allowance frwconsfntcnon diredly above the fity-four inch sewer lime with
kquaas ovatead clearance.

5. cf-dim ing I)r at least sn. . k.anca Gm said Fish Cntniabon

pon rr’celpl of an approved newlution (ruin the City, I will prc-.cnl a 1inul Order Iii our
Cuinanisoon that will officially salidate our asminiIment to build upon that site.

Davtd tioud.
L.)r u

n.j ,. .,-t;:’n .‘ ,r’: fln J$’l •j
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S,It Hendnou

1

Mr. kel Hayd
%IIIU Holdings
Rcgionx Hank HiLling, Suite 5d00
24(111 I tliehland Dr
Jinebari.t( ..34i.

Rc Inquire regir i I )ark I tokn N.ii \njls a tiii’ ‘i ol t r “it,FC I e nirdi

rkansjj. Nature C enki Sub tnt led hs Hell [tr,u Lks elopmetfl (iroup

Dear Mr Rosd;

I am sritln in rcponse to your letter to inc dated Februar, 6, r’u and our at at my oHice on
February & Ftoth in ur letter and d urin our rnccnitg you reque’acd an beanli at M BC
I i(LIding Hcli IkLmnn% I )cs C Iopnient ( group i that the Arkansos (jame .inil F n.h (‘i,tnnssion
metunil S2OJRiOni), tiuii a a. the ,Imount paid b Bet, Hurro iii Februar 2€11i4 to ha e the
Dark IIolkn pperl iti nied in a 2uih sue mals sis stud’.. prepared at the Uomniission’s
request, for evaluation of potential budding siteS tar the A(jR Central Arkansas Nature (cuter

base gite hack aser pied cor-m spondsmcc and base reviessed the renin tan surroundnm the
20tJ decunon to include Belt [furrows Dark Holloa site among the sarious locations considered
iss thu. Coinmissin for the proposed nature center Ihat decointi aas based in large part upon
Bcli uirroa ‘u siitten otter i pa the eat kr the suiC to be included tn the conipariutse study the
(ulnnissloui had reqLiested from roinacli ‘\u,hitects Engnueer see attahed teller dated June
, iii) Iron Itmuce Hurross 1 lie C nuuuiis.i,’n au.ecpteJ that otter and continued the uiuhisioiu

of Dari Iollaa ui the stth os ssa 01 a letter agreenuent beta ecu the I anuuuussion and Belt
Hurroa isec attacied letter dated Jul ‘, 2003 sigiucil by Hrne Burross and mself) ihal
agreeluient secutically stated that Belt If urross wouW provide payment of the S20,00000 amount
in rcturn br thc Commission adding Dark Holloss to the (‘omnuistoui’s elsting site study
couutrau.l is thu our areluiteet’cnguuicen.

‘Alt bc a patted ‘ut that the ate oteref I’, lie {_ t ot I Lithe Rock ss.us nit nuctuded u the
sotuic eniparatlic situ.- tuh. i. I )ark Ihlls that site tiesertheles. dd recetsc csaensu.e

alitati,sut i lie key tutIcence lis us ci, is .us that tue C its ‘I’ I itt-c Rock proposed i the
C onuti ision ho pros ide that site a “rends r -binkt’ at no coo Iti other words, the benefit to the
Cornmision sias substantial site preparatiout cost cii ilga that were salimtatily paid for by the
(‘its at littl Rock
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BEFORE THE STATE CLAiMS COMMISSION

OF TIlE STATE OF ARKANSAS
•

‘

BRUCE BURROW CLAIMANT

VS. No. 09-0857-CC

ARKANSAS STATE GAME & FISh COMMISSION RESPONDENT

ARKANSAS STATE GAME AND FISH COMMISSION’S
ANSWER AND MOTION TO DISMISS

For its response to the Complaint of the Claimant, Bruce Burrow (“Burrow”),

Respondent Arkansas State Game and Fish Commission (hereafter ‘AGFC”), through its

undersigned counsel, respectfully states:

1. AGFC has been served with a Complaint, which was tiled by Claimant with the

State Claims Commission on or about May 19, 2009. AGFC is the state agency charged under

the Arkansas Constitution with the conservation and management of the fish and wildlife

resources of the State of Arkansas. Ark. Const., Amend. 35, § 1.

2. AGFC denies any liability for Claimant’s alleged damages and, unless otherwise

admitted herein, denies each and every material allegation contained in his Complaint, as well as

in the Timeline, Conclusions, and Exhibits that were attached to the Complaint.

3. Claimant alleges in his Complaint that AGFC declined to refund to MBC

Holdings, Inc. (hereafter “MBC”) the sum of $20,000.00 in expenses paid by MBC, which had

been required for a site survey “to ensure the ‘Dark Hollow site’ was included in a review of

possible locations for placement of the AGFC Central Arkansas Nature Center (sic).”



4. AGFC asserts that the $20,000.00 was voluntarily paid by MBC’s predecessor.

Helz-Burrow Development Group (hereafter “Belz-Burrow”), to ensure that the North Little

Rock “Dark Hollow” acreage belonging to Belz-l3urrow would be included, as a late addition for

consideration, in the site evaluation comparison for the new Witt Stephens, Jr. Central Arkansas

Nature Center. As noted in item 1 of the “Timeline for AGFC I Dark Hollow-Shoppes at North

Hills Issue” attached by Claimant to his Complaint, in February 2003. AGFC contracted with

Cromwell Architects-Engineers to conduct a site evaluation of several potential locations for the

proposed nature center. The site evaluation comparison was to cost AGFC $64,000.00. Four

and one-half (4V2) months later, Claimant Bruce Burrow contacted AGFC Director Scott

Henderson and suggested that Belz-Burrow’s Dark Hollow property be included as a possible

site for the new nature center. In his unsolicited introduction letter, Burrow expressly

volunteered to Director Henderson that Bclz-i3urrow would pay any additional expense so that

its property could be included in the site evaluation comparison. (See letter dated June 18, 2003

from Bruce Burrow to Scott Henderson attached as Exhibit “A” to the Complaint. For

convenience, an additional copy of the letter, with enclosure, is attached hereto). In that letter,

Claimant stated: “Our firm is willing to provide the funding for a comparative study relative to

the viability of our location as compared to other sites that may be under construction (sic).”

(Emphasis in original). Based upon this offer from Belz-Burrow, AGFC agreed to consider the

Dark Hollow site and directed the amendment of AGFC’s existing contract with Cromwell

Architects-Engineers to include that location in the site evaluation comparison and pay additional

expenses in the amount of $22,500.00. (See c-mails and letter dated July 2003 attached as

Exhibits “B,” “C,” and “D” to the Complaint.). AGFC looked to Belz-Burrow to pay 20,000.00

of the additional expenses and AGFC agreed to pick-up the balance of $2,500.00. Claimant,

2



acting on behalf of Belz-[3urrow, then signed a letter agreement dated July 1 7, 2003 in which

Belz-Burrow expressly agreed to pay the $20,000.00 to fund the inclusion of the l)ark Hollow

property in the site evaluation comparison. (See letter agreement between AGFC and Belz

l3urrow dated July 17, 2003 attached as Exhibit “E” to the Complaint, Note that the copy

attached hereto is fully signed by Belz-[3urrow and AGFC). Accordingly, it is absolutely clear

that Belz-Burrow reached an arms-length agreement with AGFC and voluntarily undertook to

pay the additional expense to ensure that its Dark Hollow property would be included in the

evaluation of possible locations fur placement of the Witt Stephens, Jr. Central Arkansas Nature

Center.

5. No contractual provisions existed at any time between AGFC and either Claimant

or Belz-Burrow that would have provided for a “refund” of the $20,000.00 or any monies.

6. AGFC affirmatively asserts that the applicable three-year statute of limitations is

a complete affirmative defense that bars Claimant’s Complaint pursuant to Rule 8(c) of the

Arkansas Rules of Civil Procedure (“A.R.Civ.P”), and Ark. Code Ann. §16-56-105(3). The

letter agreement that is the basis of Claimant’s Complaint is dated July 17, 2003. However, that

July 17, 2003 letter makes no reference to any possible “refund” of the $20,000.00. There is no

evidence whatsoever — in writing or otherwise — that any “refund” of money was ever

contemplated or agreed to by Belz-Burrow and AGFC. Therefore, any claim for a refund of the

$20.000.00 payment should have been tiled within three years thereafter -- i.e.. on or before July

16, 2006. Additionally, on or about February 16, 2004, Claimant submitted to AGFC his written

request seeking a refund of the $20,000.00 payment, and AGFC subsequently declined to make

any refund. Clearly, more than three years have elapsed since Claimant’s request for a refund

3



:sjoojpjace. Accordingly, the applicable threeyear statute of limitations for filing this claim

has expired and Claimant’s Complaint now must be dismissed as untimely.

7. Alternatively, AGFC asserts that Claimant’s Complaint must be dismissed for

failure to state facts upon which relief can be granted. See Rule 12(b)(6), A.R.Civ.P. Claimant’s

Complaint contains no allegations of wrongdoing or illegality on the part of AGFC such that

AGFC should bear legal liability for the alleged damages. Claimant has advanced no legal basis

for invalidating the July 17, 2003 letter agreement or requiring AGFC to refund Belz-Burrow’s

payment. Accordingly, the Complaint fails to state facts demonstrating that Claimant is entitled

to relief of any type from AGFC.

8. Furthermore, AGFC submits that Claimant is not the proper party to assert the

claim actually alleged in his Complaint, since the subject agreement for payment of the

$20,000.00 took place between AGFC and the firm Belz-Burrow Development Group.

Therefore, any such claim would have had to be asserted on behalf of Belz-Burrow as the real

party in interest, and not individually on behalf of Claimant Bruce Burrow.

9. AGFC reserves the right to plead further in this case as may become necessary

upon completion of discovery and a more extensive investigation.

10. A brief in support of this Motion to Dismiss is filed concurrently herewith and

incorporated by reference.

WHEREFORE, Respondent Arkansas State Game and Fish Commission prays the claim

of Claimant Bruce Burrow, as set forth in his Complaint, be denied and that the State Claims

Commission enter judgment in favor of Respondent dismissing said claim because:

1. Claimant’s Complaint alleging a refund of $20,000.00 is barred under the
applicable Arkansas statute of limitations as a matter of law; and

4



2. Alternatively, Claimant’s Complaint contains no allegations of
wrongdoing or illegality on the part of AGFC such that AGFC should bear
any legal liability for the alleged damages and, accordingly, the Complaint
fails to state facts showing that Claimant is entitled to relief of any type
from AGFC; and

3. Alternatively, Claimant is not the proper party to assert any claim for
refund of the $20,000.00 payment.

Respondent also prays for such other general and equitable relief as may be just and appropriate

under the circumstances.

ARKANSAS STATE GAME AND FISH COMMISSION

BY:

___

James F. Goodhart, ABA #92080
Robert K. Jackson, ABA #85079
John P. Marks, ABA #2003132
Arkansas Game & Fish Commission
2 Natural Resources Drive
Little Rock, AR 72205
TEL: (501) 223-6327
FAX: (501) 223-6463

CERTIFICATE OF SERVICE

I, James F. Goodhart, do hereby certify that a true and correct copy of the foregoing

Answer and Motion to Dismiss has been mailed for service by regular mail, postage prepaid, to

the following individuals on this day of June 2009:

Mr. Bruce Burrow
1001 Merrywood

Jonesboro, AR 72401

James F. Goodh
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BELZ l BURROW
2400 East Highland Drive

llevelopmexit Group Regions Bank Building. Suite 5000

Jnnesboro, Arkansaa 72402
Iriiee Rtrrow (870) 932-1400
Principal (870) 932-2314 Fax

June 18, 2003

Mr. Scott Henderson
l)irector
Arkansas Game & Fish Commission
#2 Natural Resources i)rive
Little Rock, Arkansas 72205

RE: Proposed Nature Center Location
The Shoppes at North Hills
North Little Rock, Arkansas

Dear Director Henderson:

I wanted to take this opportunity to introduce our firm to you. In that regard, I have taken the liberty to
enclose herewith information on our newest development, The Shoppes at North Hills in North Little Rock,
Arkansas.

As you may be aware, we were successful in securing Bass Pro as an anchor for our development. In
addition to retail, we are creating a “themed” Mitigation Wetland Park just east of the Bass Pro site across
North Hills Blvd. A review of our web site (www.theshoppesatnorthhills.com) will provide you with an
overview of the proposed park development, reflecting the uniqueness of this mitigation land development.

We believe that our site offers Game & Fish the ultimate Nature Center location in the Little Rock metro
area, Our firm is willing to provide the funding for a comparative study relative to the viability of our
location as compared to other sites that may be under construction. We have the support of the City of North
Little Rock to have the Nature Center located at the North Hills project.

in the next few days, I would like to set up a meeting with you to explore this opportunity. Thank you for
your attention to this matter.

regards,

Enclosure
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‘dBC HOLDINGS

Kui mw I’i nk![/

FEDERAL EXPRESS

September 30, 2009

I)r. Norman L. Hodges, Director
Arkansas State Claims Commission
101 Fast Capitol Avenue
Little Rock, Arkansas 72201-3823

RE: Bruce Burrow v, Arkansas State Game and Fish Commission
Arkansas State Claims Commission No. 09-0857-CC

Dear Dr. Hodges:

This letter is to notify you that the following individuals will be available to provide testimony in the hearing
scheduled for November 13. 2009 related to the above-styled claim:

Kelly Boyd Ron Fuller
P.O. Box 62 #5 Braeburn Court
214 West Taylor Street Little Rock, Arkansas 72212
havana, Arkansas 72842 501 -960-6611
501-516-1330

All other documentation related to the above-styled claim has already been submitted and accepted by the
Arkansas State Claims Commission. I anticipate no further document submissions unless specifically requested
by the Commission.

If I may 1eLf further service, please do not hesitate to contact me.

./LDINGS

csT1N

BB/db OCT 01 Z

.an’ eIl !3ruc turrow tipanv fE(,EI\JEtD Lit Highland Drive

i’l’tnk lluilding suite 5000

PU. Box 19009

,ncnro, Arkansas 72402

s5i 52 1400

:2) 93223l4 Fax

nhcholdinsnet



BEFORE THE STATE CLAIMS COMMISSION
OF TIlE STATE OF ARKANSAS

BRUCE BURROW CLAIMANT

J

3 (
VS. No, 090857-CC

U
--

ARKANSAS STATE GAME & FiSH COMMISSION — RESPONDENT
IVRj

ARKANSAS STATE GAME AND FISH
COMMISSION’S PRE-HEARING BRIEF

The Arkansas State Game and Fish Commission (“AGFC”), by and through its

undersigned attorneys, submits the following Pre-hearing Brief.

I. INTRODUCTION

Claimant Bruce Burrow (“Burrow”) alleges in his Complaint that AGFC has not refunded

to MBC Holdings, Inc. the sum of $20,000.00 in expenses paid by MBC Holdings, Inc., which

was required for a site survey “to ensure the ‘Dark Hollow site’ was included in a review of

possible locations for placement of the AGFC Central Arkansas Nature Center (sic).” See

Complaint. As will be detailed below, this Commission should summarily dismiss Burrow’s

claim for compensation for any one or all of the following three reasons: (a) the applicable

Arkansas statute of limitations for bringing this claim has prescribed since more than five years

has elapsed since an agreement was entered into or since any alleged breach of contract took

place; (b) the Complaint fails to state sufficient facts to support a legal claim against AGFC; and

(c) Claimant is not the proper party to assert the claim actually alleged in his Complaint.

I



II. STANDARD OF REVIEW

This Commission “shall make no award for any claim which, as a matter of law, would

he dismissed from a court of law or equity for reasons other than sovereign immunity.” Ark.

Code Ann. § 19-l0-204(b)(3)(A). A claimant befbre the Claims Commission must set forth the

same “averments of fact necessary to state a cause of action against a private person or

corporation.” Ark. Code Ann. § 19-10-210. That is, like a plaintiff in a civil lawsuit, a claimant

must include in its complaint “a statement in ordinary and concise language of facts showing that

[claimanti is entitled to relief.” Ark. R. Civ. p. 8(a) (also made applicable by Commission

Rule 8.1). Such facts must be alleged directly and positively, not merely by argument, inference,

or legal conclusion. M innçy_y.ElDorado, 308 Ark. 284, 824 S.W.2d 826 (1992). Where

“the facts of a given claim would cause the claim to be dismissed as a matter of law from a court

of general jurisdiction,” this Commission shall make no award on the claim. Ark. Code Ann. §

l9-10-204(b)(3)(B); see also Ark. R. Civ. P. l2(b)(6) (providing for dismissal of claims for

“failure to state facts upon which relief can be granted”). When considering a motion to dismiss

under 12(b)(6), this Commission must take the facts alleged in the Complaint as true and view

them in the light most favorable to the claimant. See 309 Ark. 401, 833

S.W.2d 760(1992).

III. DISCUSSION

Even when viewed in the light most favorable to Claimant, it is clear that Burrow’s

Complaint fails to state a claim against AGFC. Therefore, this Commission should dismiss the

same on the basis of one or more of following reasons, any one of which alone constitutes a

sufficient basis for summary dismissal of the Complaint.

2



A. Burrow’s claim is barred by the applicable statute of limitations.

Claims before this Commission are subject to the same statutes of limitations as private

actions. See Ark. Code Ann. § 19-10-209 (“No claim may he considered and allowed by the

Arkansas State Claims Commission unless it has been filed with the director of the commission

as provided by this subchapter within the period allowed by law for the commencement of an

action for the enforcement of the same type of claim against a private person.”).

An action for breach of a contract not in writing is subject to the three-year statute of

limitations in Ark. Code Ann, § 16-56-105’. See Inc.Inc. v. U.S.

E4iiui, 353 Ark. 201, 114 S.W.3d 189 (2003) (The three year statute of limitations

applies to oral contracts). Likewise, written contracts that are altered by oral modifications as to

constitute a new oral contract are subject to the three-year statute of limitations. See Davis v.

itci, 32 Ark. App. 1, 794 S.W.2d 158 (1990). That limitations period begins running at the

time the cause of action accrues and a true test in determining when a cause of action arises is to

establish the time when Claimant could have first maintained an action to a successful

conclusion. See DavenpçLyPacjc, 35 Ark. App. 40, 812 S.W.2d 487 (1991); Eckels v.

Arkansas Real Estate Com’n, 30 Ark. App. 69, 783 S.W.2d 864 (1990); Rjcv.jcin1çy, 267

Ark. 659, 590 S.W.2d 305 (1979).

In February 2003, AGFC contracted with Cromwell Architects-Engineers to conduct a

site evaluation of several potential locations for the proposed nature center. The site evaluation

§ 16-56-105. Three year time period
The following actions shall be commenced within three (3) years after the cause of action accrues:

(I) All actions founded upon any contract, obligation, or liability not under seal and not in writing,
excepting such as are brought upon the judgment or decree of some court of record of the United States
or of this or some other state;

(2) All actions for arrearages of rent not reserved by some instrument in writing, under seal;
(3) All actions founded on any contract or liability, expressed or implied;
(4) All actions for trespass on lands;
(5) All actions for libels;
(6) All actions for taking or injuring any goods or chattels.
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comparison was to cost AGFC $64,000.Oft Four and one-half (4Y2) months later, Claimant

Bruce Burrow contacted AGFC Director Scott Henderson and suggested that Belz-Burrow’s

Dark Hollow property be included as a possible site tbr the new nature center. In his unsolicited

introduction letter, Burrow expressly volunteered to Director Henderson that Belz-Burrow would

pay any additional expense so that its property could be included in the site evaluation

comparison. (See letter dated June 18, 2003 from Bruce Burrow to Scott Henderson attached as

Exhibit “A” to the Complaint. For convenience, an additional copy of the letter, with enclosure,

is attached hereto). In that letter, Claimant stated: for

acopjarajjyest4y relative to the viability of our location as compared to other sites that may

he under construction (sic).” (Emphasis in original). Based upon this offer from Belz-Burrow,

AGFC agreed to consider the Dark Hollow site and directed the amendment of AGFC’s existing

contract with Cromwell Architects-Engineers to include that location in the site evaluation

comparison and pay additional expenses in the amount of $22,500.00. (See c-mails and letter

dated July 2003 attached as Exhibits “B,” “C,” and “D” to the Complaint.). AGFC looked to

Belz-Burrow to pay $20,000.00 of the additional expenses and AGFC agreed to pick-up the

balance of $2,500.00.

It is undisputed that Claimant, acting on behalf of Belz-Burrow, signed a letter agreement

with AGFC dated July 17, 2003 in which Belz-Burrow expressly agreed to pay $20,000.00 to

find the inclusion of the Dark Hollow property in an ongoing site evaluation comparison of

multiple properties that were under consideration as the site for the new nature center. (See letter

agreement between AGFC and Belz-Burrow dated July 17, 2003 attached as Exhibit “E” to the

Complaint. The additional copy attached to AGFC’s Answer and Motion to Dismiss is fully

signed by Belz-Burrow and AGFC). The July 17, 2003 letter makes no reference to any possible
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“refiind”ofthc$2O000M0. There simply is no evidence whatsoever in writing or otherwise —

that any “refund” of the money was ever contemplated or agreed to by Belz-Burrow and AGFC.

clam _12Q2QQ See Complaint.

Since there was never a written agreement for any “refund” should the Dark Hollow site

not be chosen as the final site fur the nature center, any claim for a “refund” by Burrow would be

subject to the applicable three-year statute of limitations in Ark. Code Ann. §16-56-105 that

governs actions for damages based upon contracts not in writing. ccdjpgjy,_çjjmy

had to have been tiled within three

yars July 19, 2006.

Additionally, it is undisputed that Burrow knew as early as February 16, 2004, that

another site would likely become the location chosen for the Witt Stephens, Jr. Central Arkansas

Nature Center. See Complaint and Timeline; see also Exhibits “J” & “K” to Complaint. Burrow

submitted to AGFC his written request on or about February 16, 2004, seeking a refund of the

$20,000.00 payment, and AGFC subsequently declined to make any refund. AGFC ultimately

decided that the nature center would be located in the Julius Breckling Riverfront Park in Little

Rock, Arkansas. Clearly, more than three years have elapsed since Claimant’s written request

for a refund first took place. Furthermore, more than three years have passed since the site

selection of the Witt Stephens, Jr. Central Arkansas Nature Center was made by AGFC.

Therefore, under any of these circumstances, the applicable three-year statute of limitations for
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In the event Claimant was to somehow argue that a live-year statute of limitation was

available under Ark. Code Ann. § 16-56-11 12 due to entorcmg a “contract in writing” (which

should not he the case, since no written provision exists that supports Claimant’s claim for a

payment refund), then even that greater time limit would have expired already. llyciirnj

contractual WQysi()n thin tiJu1 17 2003 lettç geement with AGFC_was unfair_

otherwise invaijbculdiiave been filed withitfive ears therea e. onorbçthre_Jul 16

2008. See Zufariv,Architecture Plus, 323 Ark. 411, 914 S.W.2d 756 (1996); see also gy

353 Ark, 201, 114 S.W.3d 189

(2003) (An alleged breach of a written contract is controlled by the five-year statute of

limitations set thrth in A.C.A. § 16-56-111); Peden v. Peden, 234 Ark. 26, 350 S.W.2d 509

(1961) (Holding that either the three-year or five-year statute of limitations, depending upon

whether agreement of partnership was oral or written, barred a former partner from an

accounting in regard to a partnership dissolved by agreement where the former partner did not

seek such accounting until ten years after the dissolution). Additionally, more than five years

have elapsed since Claimant’s February 16, 2004 written request for a refund first took place.

Burrow’s allegation that his claim was presented to and denied by AGFC on February 8,

2008 is misleading. Exhibit M to Burrow’s Complaint is a letter dated February 6, 2008 from

Mr. Kelly Boyd on behalf of Burrow and MBC Holdings “in reference to a meeting held at 9:00

a.m. on Friday, July Il, 2003. Exhibit M was written by Burrow’s representative nearly five

ycars_ajhcjçeting! Burrow has conceded in his Complaint that he knew in February, 2004,

that his Dark Hollow site would not be chosen as the nature center’s permanent site. The

2 § 16-56-111. Written obligations, duties, and rights
(a) Actions to enforce written obligations, duties, or rights, except those to which § 4-4-ill is applicable, shall be
commenced within five (5) years after the cause of action shall accrue.

(b) However, partial payment or written acknowledgment of default shall toll this statute of limitations.
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February 2008 letter and meeting requested by Burrow are little more than attempts by Claimant

to resurrect a stale claim that long since had expired.

In summary, the undisputed evidence demonstrates that the applicable three-year statute

of limitations barred Burrow’s Complaint effective July 16 (or July 19) 2006. Assuming,

arguendo, that accrual of Burrow’s claim for a refund did not take place when that agreement

was reached, then accrual surely took place on February 16, 2004, when Burrow became aware

that his Dark Hollow site would not be chosen and he submitted his first written request for a

refund, Under that circumstance, the three-year statute of limitations still would have expired by

February 15, 2007. And, on the outside chance that a five-year statute of limitations could be

applied to Claimant’s claim (which should not be the case), then even that greater time limit

likewise would have expired no later than either July 16 (or July 19) 2008, or February 15, 2009.

Accordingly, under any of these possible scenarios, the applicable Arkansas statute of limitations

fur filing this claim for a refund of $20,000.00 has expired and Claimant’s Complaint must be

summarily dismissed.

B. Burrow has failed to state a claim against AGFC.

Burrow’s Complaint contains no allegations of wrongdoing by AGFC such that it should

bear legal liability for any alleged damages. Burrow stated in his Complaint that he seeks a

“refund of $20,000.00 required for a survey” paid by him “to ensure that the Dark Hollow site

was included in a review of possible locations for placement of the AGFC Central Arkansas

Nature Center (sic)”. See Complaint. No proof whatsoever was offered to support Burrow’s

erroneous allegation that a refund of the money was either expressly or impliedly due from

AGFC. Also, there is no evidence tendered of any contract breach by AGFC.
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It is noteworthy that Burrow’s letter dated February 16, 2004, to Director Henderson,

which was attached to the Complaint as Exhibit “J,” states the following reason behind his

request for a reftind: “Since the new site was selected without such requirement [a comparative

site analysis study], we believe in a sense of fair play, our fee of $20,000.00 should be refunded

to us.” In other words, despite Belz-Burrow’s prior “voluntary” agreement to help fund the

added expense so its Dark Hollow property could be evaluated as a possible site for the new

nature center, Burrow now felt that bargain was no longer “fair” given that the “ready-to-build

site” offered by the City of Little Rock had been evaluated differently. Even if subsequent

events suggested to Burrow that perhaps Belz-Burrow made a “poor bargain” when it offered

and agreed to pay the $20,000.00 expense, he has advanced no legal basis for invalidating that

agreement or requiring AGFC to refund Belz-Burrow’s payment. While individuals and

businesses sometimes regret their business dealings, that in no way entitles them, under any

applicable Arkansas law, to simply request invalidation of their arms-length contractual

agreements or otherwise demand a refund of a payment that was made pursuant to a binding

legal obligation.

Therefore, the Complaint fails to state facts showing that Burrow is entitled to relief of

any type from AGFC. See Ark. Code Ann. § 19-10-210 (stating that a claimant must set forth

the same the “averments of fact necessary to state a cause of action against a private person or

corporation”). Accordingly, this Commission should summarily dismiss AGFC from this action.

See Ark. Code Ann. § l9-10-204(b)(3); Ark. R. Civ. P. l2(b)(6) (providing for dismissal of

claims for “failure to state facts upon which relief can be granted”).
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C. Burrow is not the proper party to assert the claim alleged in his Complaint.

Burrow is not the proper party to assert the refund claim actually alleged in his

Complaint, since the subject agreement for payment of the $20,000MO took place between

AGFC and the firm BelzBurrow Development Group. Belz-Burrow is the real party interest

and, therefore, any such claim would have had to be asserted on behalf of Belz-Burrow and not

individually on behalf of Claimant Bruce Burrow. ççjosv.Ze1k 369 Ark. 7, 250 SW.3d 221

(2007) (Only a real party in interest may bring a cause of action and the real party in interest is

considered to be the person or corporation who can discharge the claim on which the allegation

is based); Bar S Bar Western Store v. Martin, 295 Ark. 176, 747 S.W.2d 113 (1988). Burrow

simply is without standing to assert the claim contained in the Complaint.

IV. CONCLUSION

For the reasons stated herein, AGFC respectfully submits that Burrow’s claim is barred as

a matter of law. Therefore, this Commission must dismiss the Complaint against AGFC

pursuant to Ark. Code Ann. § 19-10-204(b)(3).

Respect fully submitted,

ARKANSAS STATE GAME AND FISH COMMISSION

BY:

James F. Goodhart, ABA #92080
Robert K. Jackson, ABA #85079
John P. Marks, ABA #2003 132
Arkansas Game & Fish Commission
2 Natural Resources Drive
Little Rock, AR 72205
TEL: (501) 223-6327
FAX: (501) 223-6463

Attorneys for Respondent
Arkansas State Game and Fish Commission
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CERTIFICATE OF SERVICE

I, James F. Goodhart, do hereby certify that a true and correct copy of the Arkansas State

Game and Fish Commission’s Prehearing Brief has been mailed for service by regular mail,

postage prepaid, to the following individual on this!day of October, 2009:

Mr. Bruce Burrow

1001 Merrywood

Jonesboro, AR 72401

James F. Goodhart
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BEFORE THE STATE CLAIMS COMMISSION
OF THE STATE OF ARKANSAS

C
s ;

BRUCEE3URROW / 1’1CLAj1ANT1

VS No 09-0857-CC

ARKANSAS STATE GAME & FISH COMMISSION RESPONDENT

ARKANSAS STATE GAME AND FISH COMMISSION’S
WITNESS LIST

The Arkansas State Game and Fish Commission (“AGFC”), by and through its

undersigned attorneys, submits the following list of Witnesses for the Hearing set to begin at

10:00 a.m. on Friday, November 13, 2009:

1. Scott Henderson, Director (will call);

2. David Goad, Wildlife Management Div. Chief (may call);

3. Neil Curry, Witt Stephens, Jr. Central Arkansas Nature Center Facility Dir. (may call);

4. Dan Fowler, Cromwell Architects — Engineers (may call);

5. AGFC reserves the right to call witnesses for rebuttal purposes which may or may not be

listed above.

Respectfully submitted,

ARKANSAS STATE GAME AND FISH COMMISSION

BY



James F, Goodhart, ABA #92080
Robert K. Jackson, ABA #85079
John P. Marks, ABA #2003132
Arkansas Game & Fish Commission
2 Natural Resources Drive
Little Rock, AR 72205
TEL: (501) 223-6327
FAX: (501) 223-6463

Attorneys for Respondent
Arkansas State Game and Fish Commission

CERTIFICATE OF SERVICE

I, James F. Goodhart, do hereby certify that a true and correct copy of the Arkansas State

Game and Fish Commission’s Witness List has been mailed for service by regular mail, postage

prepaid, to the following individual on this iay of October, 2009:

Mr. Bruce Burrow

1001 Merrywood

Jonesboro, AR 72401

James F. Goodhart
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STATE CLAIMS COMMISSION DOCKET
OPINION

Amount of Claim $
20.000,00

Attorneys

090857-CC
Claim No, —

- Bruce Burrow
_ Claimant

AR Game & fish Commissjon
Respondent

Scott Hendersoii, Director
James Goodhart, Legal Counsel

Respondent

Date Filed Type of Claim Refund of expenses

FINDING OF FACTS

Ibis claim was filed for a refund of expenses in the amount of $20,000.00 against
Arkansas Game and Fish Commission.

Present at a hearing November 13, 2009 was the Claimant, pro se, and the Respondent,
represented by David Dawson, Attorney.

The Claims Commission hereby unanimously finds liability on the part of the Respondent
awards this claim in the amount of $20,000.00 and will submit the claim in a Claims
Bill to the 88th Arkansas General Assembly, 2010 Legislative Session, for subsequent
approval and payment.

IT IS SO ORDERED.

bak F r F rn

CONCLUSION

Upon consideration of all the facts, as stated above, the Claims Commission hereby
unanimously allowed this claim in the amount of $20,000.00 and will submit the
claim in a claims bill to the 88th General Assembly, 2010 Legislative Session for
subsequent approval and payment.

Date of Hearing November 12, 2009

Date of Disposition November 12, 2009

,,—.-,-—(

Chairman

vs.

State of Arkansas

Pro se Claimant

- Commissionera--,, - , —.

‘ -

c Commissioner


