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ARKANSAS STATE
cMS coMMISSiON

Facts
A1J6 1 7 1009

RECEIVED

1. On January 2, 2008 NEC, Inc. (NEC), as prime contractor, entered into a contract

(Contract) to construct job 090073, Federal Aid Project STP-0008(25), with the Arkansas

State Highway Commission. A true copy of the two page contract is appended as Exhibit

A. The Contract required NEC to construct a passing lane on Hwy 12 near Eureka Springs

in exchange for the estimated sum of $2,495,558.44. The time allowed for performance

was 125 working days, with a liquidated damages clause allowing the State of Arkansas to

assess liquidated damages in the sum of $1,440.00 for each unexcused day after the 125th

day of performance.

2. The Contract specifications contained and required NEC to have the participation of

one or more disadvantaged business enterprises (DBEs) under Arkansas Highway and

Transportation Department (AHTD) standard specifications, true copies of which are

attached as Exhibit B.

3. On January 24, 2008 NEC entered into a subcontract with DBE firm Erosion Control

Specialists, Inc. (ECS), with AHTD approval and consent, for a portion of the Job 090073

work, A true copy of this Subcontract is attached as Exhibit C.

4. ECS failed to timely perform its Subcontract work despite repeated request by NEC

as reflected by Exhibit D attached.

5. When ECS’s failure to perform began to hamper and interfere with NEC’s progress

of the work NEC, in compliance with AHTD standard specifications, requested permission

from AHTD to perform some of ECS’s work in order to keep the job progressing. Such



01/15/2010 13:08 15016822823 CLAIMScO PAGE 03/05

permission was refused - as was NEC’s subsequent request to replace ECS for

nonperformance - despite substantial evidence justifying NEC’S performance or the

termination of ECG’s subcontract, as reflected by the contents of a series of letters and

emails between AK1T) and NEC on the subject which are attached as Exhibit E.

6. AHTD finally allowed NEC to replace ECS on April 7, 2009 as reflected by Exhibit F

attached.

7. Due to AHTD’s refusal to allow NEC to replace ECS the job was not completed in 125

working days. NEC exceeded, according to AHTD, the allowed time of performance by 19

working days. Such delay in completion was proximately caused by AHTD’s refusal to allow

NEC to either perform ESC’s work in a timely fashion or terminate ESC’s subcontract.

8. AHTD has wrongfully assessed liquidated damages against NEC for the delay it

caused in the sum of $27,360.00.

9. The 19 day delay was excusable under standard specification 108.06(d)(2)(b),

attached hereto as Exhibit G.

10. NEC should be allowed to have and recover $27,360.00 from the State of Arkansas

due to its unlawful taking of NEC’S property.

11. NEC has pursued this matter through the usual ANTD channels as reflected by

Exhibit H.
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ARKANSAS S \1E H1tHWA i.Uaivaja’..

__

CONTRACT

())

THIS CONTRACT AND AGREEMEI’wT made arid entered into this date -

‘iC.,JNC

e,nefef referred to as the Contractor, and the Arkansas Staic Highway Commission, tiercinafker referred

as the Commission, lrj,Ch:

That for and in consideration of the payment to be made as set forth in the Contract Schedute of

jces, the Contractor hereby agrees to furnish all tools, labor, equipment, and materials, and to build and

pstnact that certain preca in CARROLL County, designated as

FEDERAL AID PROJECT STP-O00(25)

Tob Name: BWV. 1 2.-EUREKA SPRINGS (PASSING LANE) (5)

ossisr.ing of an improvement ofState lflghway 23, Saction 10, more sped fleshy described in the Contract

hedule of Prices attached hereto, all in exact accord wth the Construction Plans on tUe in the Office of

iie Coznniissiou at Little Rock, Arlcansas. and with the Arkansas Standard Spcziflcations for Highway

onstniction, Edition of 2003; and wilS the Proposal filed with the Commission on November 2$, 2007;

md with the Supplemental Specifications and Special Provisions accompanying said Proposal, copy of said

Plans, Specifications, Supplemental Speciflcauons, and Speetal Provisions being attached hereto and made

t ,att hereof as rally as though copied in full herein; underthe direct supcrvision of the Engineer, and to the

entire satisfaction of the Commisaion, and in accordance with the laws of the State of Arkansas; and in case

the United States Goemmeut is participating in any portion of the east of the work, the work shall also bo

ubject to inspection and approval at all times by the appropriate Federal agency

The Contractor agrees1 for ihe consideration set forth in the Contract Schedule of Prices, to begin

work within ten days after a Work Order is issued by the Engineer and to complete the work within ox’e

hundred twenty-fIve (125) workIng days. If the Contractor shall fail to complete the work within the time

limit herein specified, he shall pay to the Commission, as liquidated damages, and nat hi the nature of a

penalty, the sum f one thousand four handred forty dollars ($1,440.00) for each day delayed, it being

understood and agreed between the parties hereto that the said sum fixed as liquidated damages is a

isonabte sum, considering the damages that the Coirnnission will sustain in the event of any such delay,

and said amount is herein agreed upon and fixed as liquidated damages, bccausc of the difficulty of

ascertaining the exact amount of damages that may be sustained by such delay. The said sum shall be

deducted from the final amount of estimate due the Contracton

MJG172009

RECEI1ED

€LQ A
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ssoii agrees to pay for the work te prtces 3tIpiIated n the Contract Sch of Prtc such

to be in lawful money of the Unf Slates, and the payment sha’l be made at itc time and in the

setforthintheSpccifications.

Wm4ESS OUR HANDS, this date - -

r
CONTRACTOR

N.E.C., INC.

BY: -

it-HAL r c

ARKANSAS A £ HIGUW MISSIOr4

Director a g ys and Transportation

(ft

-3-



KEviN NECESSARY
CELL: 479-721-2474

EMAIL: KJNEcES9ARY@NEC-C0NTRAcT0Rs.coM

June 9, 2009

Frank Vozell, Chief Engineer
Arkansas Highway and Transportation Dept.
RO. Box 2261
Little Rock, Arkansas 72203-2261

Re: AHTD Job 090073
Hwy. 12-Hwy. 23 Passing Lanes
Carroll County
Time Charges

Dear Sir,

We appeal the decision requesting additional time rendered by Stacy Burge,

Resident Engineer, of the named project I have attached the letter addressed to

him concerning the DBE subcontractor of which no one could control because of

his lying to all involved including various personnel in your office. I have also

attached Mr. Burge’s letter denying relief.

Please review and respond at your earliest convenience.

Sincerely

Michael J. Necessary, V_P.
C: File

MIKE NECESSARY
CEu. 479-721-2473

EMAIL MJNECES5ARY@NEC-CONTRACTORS.COM

Phone: 479.621.6324 2425 S. 5th Place Rogers, Arkansas 72758 Fax: 479621.6328



ARKANSAS STATE HIGHWAY
AND

TRANSPORTATION DEPARTMENT

Dan Flowers P.O. Box 2261
Director Little Rock, Arkansas 72203-2261

Phone (501) 569-2000 Fax (501) 569-2400 WWW ARKANSASHlGHWAYS.COM

Mr. Michael J. Necessary
Vice President
NEC, Inc.
2425 South 5th Place
Rogers, AR 72758

Re: Job No. 090073
FAP STP-0008(25)
Hwy. 12-Eureka Springs (Passing Lane) (S)
Carroll County

Dear Mr. Necessary:

Reference is made to your June 9, 2009 letter appealing the decision of Resident Engineer

Stacy Burge denying your request to waive and cancel liquidated damages on this project.

Subsection 108.06 (c) of the Standard Specifications, Edition of 2003, states in part, “The ability

of... subcontractors to provide.., services is considered within the Contractor’s control...” Your

Subcontractor failed to perform required work activities within the time frame required for

compliance with the NPDES permit and the project Stormwater Pollution Prevention Plan.
Therefore, other project-related work was ceased, as allowed by Subsection 110.08 of the

Standard Specifications, until erosion control measures were addressed to bring the project into

compliance.

Based on these requirements, time charges and liquidated damages were assessed in

accordance with the Standard Specifications.

Sincerely,

Frank Vozel
Deputy Director and

Chief Engineer

C: Director
Assistant Chief Engineer-Operations
Construction
District 9
Resident Engineer 92

June 25, 2009
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NEC, INC. CLAIMANT

VS. CLAIM NO. 10-0286-CC

ARKANSAS STATE HIGh WAY AND
TRANSPORTATION DEPARTMENT

ANSWER
NS

1. Respondent ADMITS Paragraph 1 CLAIMS C

SEP2. Respondent ADMITS Paragraph 2.

3. Respondent ADMITS Paragraph 3 ED

4, Respondent ADMITS Paragraph 4.

5. Respondent ADMITS that Claimant requested permission from Respondent to

perform some of the work of the subcontractor and that permission was initially refused.

However, Claimant was later allowed to perform some of the work of the subcontractor.

Respondent also ADMITS that Claimant’s request to replace the subcontractor was not

initially approved. Again, Claimant was later given approval to replace the subcontractor

(See Paragraph 6 of the Complaint). Respondent DENIES the characterization of the

evidence used by Claimant in Paragraph 5.

6. Respondent ADMITS Paragraph 6.

7. Respondent ADMITS that Claimant exceeded the allowed time of performance by

nineteen working days. The other allegations contained in Paragraph 7 are DENIED.

8. Respondent DENIES the allegation that it “wrongly” assessed liquidated damages

against Claimant. However, Respondent ADMITS that liquidated damages were

assessed in the sum of $27,360.00 against Claimant.

9. Respondent DENIES Paragraph 9.



10. Respondent DENIES Paragraph 10,

11 Respondent Al)M ITS Paragraph 11.

Respectfully submitted,
Arkansas State Highway and Transportation Department

13 Y: ‘& Zij_

______________

Mark Umeda, 20072 W
Staff Attorney
Arkansas State highway and Transportation Department
P.O. Box 2261
Little Rock, AR 72203-226 1
(501) 569-2165
rnark,umedaarkansashighways.com

CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing pleading was made to NEC, Inc., 2425 S. 5th
P1., Rodgers, AR 72758 and Jack East, Attorney at Law, 2725 Cantrell Road, Suite 202,
Little Rock, AR 72202 on this the 3rd day of September, 2009, by placing same, properly
addressed, in the U.S. mail with postage sufficient for delivery.

Mark Umeda
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STAT DLAIMS COMMISSION D KET
OPINION

10-0286-CC
Claim No.

_______

Date Filed Aunust 170, 2009 Type of Claim D....1. .._4.A

FINDING OF FACTS

This claim was filed for breach of contract and a refund of expenses in the amount of$27,360.00 against Arkansas Highway and Transportation Department

Present at hearing December 10, 2009 was the Claimant, represented by Jack East,III, and the Respondent, represented by Jack Umeds, Attorney.

The Claims Cornniission unanimously awards this claim in the amount of $27.3 60 .00and will submit the claim in a Chime Bill to the 8S’ Arkansas General Assembly,2010 LegIslative Session, for subsequent approval and payment

tr is so ORDERED.

a. aek of np.nion rofM;
—__________

CONCLUSION

Upon consideration of all the facts, as stated above, the Claims Commission herebyUlifliOUSlYawardathiS claim in the amount of $27,360.00 and will submit the claimin a claims bill to the $8 Genera) Assembly, 2010 Legislative Session for subsequentapproval and payment.

Date of Hearing December 10, 2009

Date of Disposition - December 10, 2009
Chairman/Zg

222
,ommiss*oneq

27,360.00Amount of Claim $

Attorneys

Claimant
vs.

AR Highway & TsportionDt,
State of Arkansas

Jack East 111, Attürney Claimant

Jack trneda, Attorney

of .ny final CZsin Cuni.sioi, dijon g o the Arkaflsaj Gqieral Asseth2y as provided by AoL 33of 297 aod .a fod tn A.-k.n.es Code Annotated c29—W-211.


