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BEFORE THE ARKANSAS STATE CLAIMS COMMISSION

RICO BENTON (ADC # 097236) CLAIMANT
V. NO. 13-0849-CC
ARKANSAS DEPARTMENT OF CORRECTION RESPONDENT

RESPONDENT’S MOTION TO DISMISS

COMES NOW the Respondent, Arkansas Department of Correction, and for its
MOTION TO DISMISS, states and responds as follows:

1. Claimant filed a claim for failure to follow policy, negligence, personal injury, pain and
suffering in the amount of $10,000.00. Claimant has failed to state a claim upon which relief
can be granted herein under ARCP Rule 12(b)(6).

3. Claimant had a medical script for no upper tier which was issued to him in October of 2012,
Mistakenly, Claimant had been moved to the upper tier housing on March 31, 2013. He
failed to alert any officer or medical staff that he was housed in violation of the script.

4. Claimant alleges that on April 21, 2013, at 12:30 a.m., he descended the stairs to go to pill
call and alleges his right knee gave out and he fell down the lower stairs. He alleges that he
should not have been placed on the upper tier as he had a medical script for bottom tier and
had so notified staff members who refused to move him.

5. Although he had a medical script, Claimant continued to engage in activities which were
contrary to it. On February 23, 2013, he jammed his finger while playing basketball in the
gym. He also served as the referee for the Christmas Basketball tournament.

6. During the short time that Claimant was on the upper tier, he did not place any Inmate
Request or file any grievances to inform anyone that he was housed in violation of his script.
He made two walk-in trips to the infirmary for unrelated reasons, one on March 19,2013 and
again on April 10, 2013, but did not inform any medical staff that he was housed in violation
of his medical script and seek their assistance in moving him to the lower tier.

7. Respondent moves that the commission dismiss this claim. A motion to dismiss is proper
when there are no facts upon which relief can be granted. ARCP 12(B)(6).

WHEREFORE, for the reasons stated above and the evidence submitted, the Claim must
be dismissed.

Respectfully submitted,
Department of Correction Office of Counsel

N\(Oﬂws . ; 5 U
1t CIAM® Commisioh o Molly 5ol

17_“\3 LISA MILLS WILKINS Ark. Bar #87190
JLd Attorney Supervisor
Post Office Box 8707
QECEVED Pine Bluff, AR 71611
(870)267-6844 Office

(870)267-6373 Facsimile



CERTIFICATE OF SERVICE

I certify that a copy of the MOTION TO DISMISS has been served this day of

2013, on the below Claimant by placing a copy of the same in the U. S. Mail,
I ostage to:

RICO BENTON (ADC # 097236)

MSU
2501 STATE FARM ROAD

TUCKER, AR 72168 ]
LI?A MILLS WILKINS Ark. Bar #87190



Arkangas Claims Commission

BEFORE THE ARKANSAS STATE CLAIMS COMMISSION "6 0 6 2013

RECEIVED
RICO BENTON (ADC# 97236) CLAIMANT
VS. CASE NO. 18-0849-CC
ARKANSAS DEPT. OF CORRECTION RESPONDENT

I Respondent states that claimant filed a claim for failure to follow policy, negligence,
personal injury, pain and suffering in the amount of $10,000.00. Claimant has failed to state
a claim ipon which relief can be granted, herein under Ark. Rule 12(B)(6).

A. Claimant’s claim in the amount of $10,000.00 is for negligence of the ADC for not
following Claimant’s medical restrictions by moving Claimant couldn’t be housed
there in the first place. Personal injury because if the ADC wouldn’t have moved
Claimant from the start, Claimant wouldn’t have gotten injured. Pain and suffering
because Claimant has gained almost 40 pounds because of the injury and is no longer
active in sports or exercise because of back pain,

2, Respondent states that Claimant had a medical script for no upper tier which was issued
to him in October 0of 2012. Mistakenly, Claimant had been moved to the upper tier housing
on March 31, 2013. He failed to alert any officer or medical staff that he was housed in
violation of the script.

A Claimant was not moved mistakenly on March 31, 2013. Security, Sgt. D. Woods,

told Claimant that he didn’t have a choice but to move because classification wanted



to move Inmate C. Gray into my cell, Sgt. Woods stated that if I did not move, I
would éo to the hole.

B. Claimant did tell medical staff, Nurse Hamilton, Nurse Woods, and Doctor J.
Carswell which I would like to call as witnesses. Claimant also told security staff,
Sgt. E. Turner, Sgt, Brown, Sgt. Woods, Sgt. Crockett and Classification which I
would like to call as witnesses.

Respondent states, although he had a medical script, Claimant continued to engage in
activities which were contrary to it. On February 23, 2013, he jammed his finger while -
playing basketball in the gym. he also served as the referee for the Christmas Basketball
Tournament,

A.  Doctor’s told Claimant to continue to exercise daily to build up muscles in his
knee. When Claimant jammed his finger on February 23, 2013, while playing
basketball in the gym. That has nothing to do with Clainﬁant being moved to upper
tier housing where he injured his back by falling down the lower stairs,

B. Claimant was a score keeper in the Christmas Basketball Tournament and I’d like
to call the Treatment Coordinator, Ms. S. Simmons as a witness. Claimant did no

other.

Respectfully Submitted, R Peruond T128=

Rico Benton #97236
2501 STATE FARM ROAD
TUCKER, AR 72168 Arkansag Claimg Commiesion
AUG ¢ ¢ 2013
RECEVED



STATE CLAIMS COMMISSION DOCKET

OPINION
Amountof Claims _10,00000 ' Claim No. ___13-0849-CC
)
Rico Benton #097236 Claimant Pro se Claimant
- v,
AR Department of Corrections Lisa Wilkins, Attorney
State of Arkansas ' '
Date Filed May 29, 2013 Type of Claim Failure to follow procedure,

FINDING OF FACTS

Thisclaimwasﬁledforﬁﬂmmfouowpmcedme,painandsuﬁedng,negﬁgence
and personal injmyinﬁeammmtofSl0,000.00againstAtkmsasDepmmm of Corrections.

hesmtatahmﬂngOctoball,ZOB,wastheChﬁnmt,pmse,mdﬂleRespondmt,
represented by Lisa Wilkins, Attorney.

TheClaimsCommissimhaebymmhnouslydmiesanddismismthisclaimfm
Claimant’s failure to prove by a preponderance of the evidence any negligence on the
part of the Respondent.

Therefore, this claim is hereby unanimously dismissed.

IT IS SO ORDERED.

{S8ee Back of Opinion Form)

CONCLUSION

Upmcmsidaaﬁmofauﬁefwts,asmdabove,ﬂwcwnsmmﬂdnummonﬂy
denied and dismissed this claim for Claimant’s failure te prove by a preponderance of
the evidence any megligence on the part of the Respondent. .

Commissioner
Fél—u'/ :
Commissioner

**Appeal of any final Claims Commission decision is only to the Arkansas General Assembly as provided by Act #33
of 1997 and as found in Arkansas Code Annotated §19-10-211,

Date of Disposition October 11, 2013
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S.ATE CLAIMS COMMISSIO. A‘OCKET

OPINION

10,000.00 13-0849-CC

Amount of Claim $ ) Claim No.

Attorneys
Kico Beaton, #097236
— Claimant 0 Cloimant
- Department of Correction Lisa Wilkins, Attorney
State of Arkansas : Respondent
29,2013 )
[ May TrRe e Gl Failure to Follow Procedure,
Paierd-Bufiors

FINDING OF FACTS

The Claims Commission hereby unanimously denies Claimant’s “Motion for
Reconsiderstion” for the Claimant’s failure to offer evidence that was not previously
available. Therefore, the Commission’s October 11, 2013, order remains in effect.

IT IS SO ORDERED.

(See Back of Opinion Form)

CONCLUSION

The Claims Commission hereby unanimously denies Claimant’s “Motion for
Reconsideration” for the Claimant’s failure to offer evidence that was not previously
available. Therefore, the Commission’s October 11, 2013, order remains in effect,

November 15, 2013

Nowmbens, 2013 M
- Chalrman

e

**Appeal of any finsl Claims Commission decision is only to the Arkansas General Assembly as provided by Act #33
of 1997 and as found in Arkansas Code Annotated §19-10-211.

Date of Hearing

Date of Disposition
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