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A.	Call to Order.

B.	Report of the Executive Subcommittee Concerning Emergency Rules.

C.	Rules Referred to the Subcommittee from the Legislative Council on June 17, 	2016:

	1.	STATE BOARD OF EXAMINERS IN COUNSELING (Michael Loos)

		a.	SUBJECT:  Amendments to Rules

The following changes are proposed:
  
1.	Language is simplified, less ‘legal’, more communicative.

2.	Paragraphs renumbered, Table of contents updated to indicate beginning of each subsection.

3.	Duplications in Section 8 removed; duplication of Administrative Procedures act removed. Section renumbered.

4.	The requirement for applicants to pass an oral examination is changed to read:  
“ . .the Board may require  . .” instead of ‘. . the applicant must pass . .’.  The ‘Arkansas Jurisprudence Exam’ is added and may be required by the Board.  The option may reduce the number of oral examinations.

5.	Changes in the CEU requirements have been modified.

6.	A true ‘dual license’, a single certificate for the LPC/LMFT (or LAC/LAMFT) is proposed.  This can reduce the licensure fee from a total of $600 to $450 and from 48 CEUs to 24 CEUs.  The fiscal impact of this is undetermined.

7.	Requirements for Supervision are clarified, relative to 50% individual face to face, 50% group / Technology Assisted.

8.	The requirement to complete Supervision requirements within 6 years has been eliminated.

9.	The ‘two times you’re out’ rule for passing the NCE / AAMFT exam(s) is eliminated.  An individual may take the test until they pass within the valid period for licensing (one year application period with an additional year on request).

10.	The Codes of Ethics now reflect the most current Codes.

11.	There is a ‘conscience clause’ amending the Arkansas adoption of the 2014 ACA Code of Ethics, Section A.11.b., permitting a counselor, who holds strong values or beliefs that may adversely affect the therapeutic relationship, to refer a client. 

12.	The AAMFT Code of Ethics now reflects the most current edition.  CACREP standards now refer to the most current edition.

13.	Language that prohibited the Board from considering extenuating circumstances has been changed to allow the Board to consider and make allowances if the Board decides it is needed.  For example, the existing rules prohibit the Board from accepting supervision reports submitted over 60 days past due, even if the Board office was a contributing factor.  The revisions allow the Board to consider each situation individually and determine the best way to deal with the issue.

14.	Reference letters must be from Professionals.

15.	Changes in Licensure Renewal are designed to improve office efficiency.

PUBLIC COMMENT:  A public hearing was held on February 11, 2016, and the public comment period expired on that date.  Public comments were as follows:

Victor Werner

COMMENT:  Was concerned about lowering the number of hours to 500 from 1000.  RESPONSE:  After discussion, it is understood that there is no loss of supervision time (remains 175 total hours of supervision), just a different model that makes supervision a bit more affordable over time and the intensity is maintained over time (500 hours with no indirect hours at a 1:10 ratio followed by 2500 hours at a 1:20 ratio with a total of 800 hours of indirect).  

Due to internal comments of the Board, an amendment was made to make the first 500 hours direct client contact with no indirect hours during that first 500 hours.  A change was made to eliminate the “100 hours of indirect.”  This was supported by Jay Gentry, speaking on behalf of the Arkansas Mental Health Counselors Association (ArMHCA) and supported by the Board.

Pam Smith, LAC

COMMENT:  Questioned about how eliminating the Phase system would affect others currently under supervision.  RESPONSE:  Ms. Smith was informed that the Board would “make it right,” meaning to compress current status to conform to the “new” Rules and Regulations without adversely affecting any current supervisee.  The “static” number of supervised hours is 175 and that would remain the same, all hours would be compressed to meet the new standard.  No changes were made.

COMMENT:  Ms. Smith’s second query was about taking the National Clinical Mental Health Counselors Exam and coursework credited to reduce supervision hours.  RESPONSE:  The current standard of reducing “Phase III hours” will still be honored except that instead of “after Phase II Completion” as it currently reads, it reads after the first 2000 hours you would be eligible to request to take that exam.  Additional graduate coursework still reduces the final 1000 hours at the rate of 100 hours reduced per successful completion of a 3 credit hour counseling related class with a grade of B or better.  No changes were made. 

Barry Wingfield, Ph.D, LPC/LMFT/S
COMMENT:  Extensive discussion on how the coursework hours reduce supervision hours.  RESPONSE:  Clarified and iterated in a multiple number of ways, bottom line is it reduces both and the NCMHCE reduces all direct hours.  No changes were made.

COMMENT:  Second comment was about number of supervisees (originally a maximum of 10, suggested to move to 12).  RESPONSE:  Extensive discussion on the number of supervisees in the first 500 hours.  Number of supervisees should be capped at no more than 12 supervisees at any given time.  It is up to the supervisor to make that determination of what is too much.  No changes were made.

Jay Gentry, LPC

COMMENT:  Commenter brought up definition of “supervision group” being a maximum of 5 supervisees and the supervisor.  Suggested we consider 6 supervisees since we’re going to 12 total supervisees.  RESPONSE:  Board supported unanimously raising the number in Group work to 6 supervisees.

COMMENT:  Commenter recommended increasing the number of Letters of Recommendation from 3 to 4, adding a second recommendation from a faculty member.  RESPONSE:  After discussion, there was consensus to add another recommendation letter.  Applicants must have two (2) letters from faculty and two (2) from practitioners in the field (site supervisors, professional colleague, etc.).

Dr. John Carmack, Ph.D., LPC/LMFT/S

COMMENT:  Suggested we add a “dyadic/triadic” (one supervisor with 2 supervisees) addition to supervision models and practice.  Extensive discussion about the benefits of this form of supervision.  RESPONSE:  Support to add “dyad or triadic” supervision to the supervision models.  Change was made to add the supervision dyad/triadic (1 to 2 supervision), to the individual (1 to 1 supervision) and group (1 to 6 supervision).

Jessica Sutton, an attorney with the Bureau of Legislative Research, asked the following questions:
(1)	Page 10.  Why did you add “counseling practitioners” and “therapists” to the definition of “referral activities”?  The definition of referral activities is set forth in Ark. Code Ann. § 17-27-102(8)(D) and does not include counseling practitioners and therapists, but merely refers to specialists.  Can you reconcile this?  RESPONSE:  It is the Board’s understanding that the generic “specialist” would not include other counselors or therapists whose expertise might be beyond the scope of practice of the individual making the referral.  FOLLOW-UP:  I think the definition of “referral activities” should mirror the statute until those changes are made legislatively.  RESPONSE TO FOLLOW-UP:  Change was made.

(2)	Page 28.  Your rules state that LAMFT’s must have a minimum of 30% direct client contact hours in family/relational/group/systemic sessions.  Why does the parenthetical state 50% or 1500 hours?  RESPONSE:  My miss.  We want the “thirty percent” scratched in favor of “minimum of fifty percent or 1500 hours” in relational counseling.  Sorry I missed that one.

(3)	Page 35.  Under Ark. Code Ann. § 17-27-306, an applicant can reapply and take a subsequent exam, but after failing 2 successive exams, he/she may not reapply for 2 years from the date of the last exam.  However, the rules state that the “applicant may attempt as many times as permitted and defined by NBCC (after 3 attempts, NBCC requires a 6 month waiting period) until successfully passing the exam.”  Can you reconcile this for me?  RESPONSE:  The Board wants to amend 6.1(g) thinking that the “two failing attempts . . . must wait 2 years to reapply . . .” is too egregious.  The Board favors what is defined by the testing agents to be in the best interest of the applicant, that is, “6 months after 3 successive failures.”  FOLLOW-UP:  I think the practice concerning the examinations should mirror the statute until those changes are made legislatively.  RESPONSE TO FOLLOW-UP:  Change was made.

(4)	Pages 59-60.  You refer to “current” policies and codes.  You need to state whatever the current version is or state as it existed as of the date of these regulations.  Otherwise, this language suggests that it could refer to future versions that do not exist at this time, but could be “current” at a later time.  RESPONSE:  The Board does not want to have to amend Rules & Regulations every time the ACA, AAMFT, revise the Code of Ethics.  We’ve been operating under the 2005 ACA/AAMFT Codes after the new Code was released in 2014.  We chose the word “current” in this case, meaning the most recent edition of the Code of Ethics.  If “most recent” is better than “current,” I believe the Board would concede to the change.  FOLLOW-UP:  “Most recent” has the same connotation as “current.” RESPONSE TO FOLLOW-UP:  Language will be revised to reflect the date “. . .  as it existed at the time of these regulations.”  

The proposed effective date is pending legislative review and approval.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  The board is not expecting a financial impact, although there may be an increase in cash funds.

LEGAL AUTHORIZATION:  The Arkansas Board of Examiners in Counseling shall adopt rules, regulations and procedures as it deems necessary for the performance of its duties.  Ark. Code Ann. § 17-27-203(b).

D.	Rules Filed Pursuant to Ark. Code Ann. § 10-3-309.

	1.	CONTRACTORS LICENSING BOARD (Gregory Crow and Lizabeth 			Luckadoo)

		a.	SUBJECT:  License Expiration & Renewal

DESCRIPTION:  This change allows active duty service members, returning military veterans or their spouses to obtain or retain licenses, either active or inactive, quicker and for longer periods of time.  The Contractors Licensing Board is attempting to simplify the process for all of those mentioned.

PUBLIC COMMENT:  A public hearing was held on May 26, 2016, and the public comment period expired on that date.  Letters in support were received from 3 trade associations.

Jessica Sutton, an attorney with the Bureau of Legislative Research, asked the following question:

Regarding the rules implementing Act 848 of 2015, you have added a provision allowing additional time in inactive status for those deployed outside the State.  Act 848 includes provisions for temporary licensure; an expedited procedure for licensure; extension of the expiration date of a license; and partial or full exemptions from continuing education.  Where is the agency’s authority for extending the period of time for inactive status?  If relying upon general authority, please cite the relevant statute. 

RESPONSE:  

    	As to expedited processing and temporary licenses, we can and would be fine to put that in the rules, we didn’t think that was necessary to put in the rules as we ask on the application if the applicant is a “returning military veteran” or spouse and we expedite those applications and we ask if they are requesting a temporary license.  

       The relevant application questions are as follows:

                  13. Are you or your spouse on active duty in the United States Military and currently deployed outside the State of Arkansas? Yes___ No___ 
14. Are you or your spouse a “returning United States Military Veteran”? (A “military veteran” is anyone who has been deployed for any branch of the United States Military outside of the State of Arkansas.) Yes___ No___ 
15. Have you or your spouse been discharged (discharged other than dishonorably) from the United States Military within the last 12 months? Yes___ No___ 
16. Under the provision of the Active Duty Military Licensing Law, Act 848 of 2015, are you requesting a temporary license? If yes, you must provide a copy of your current contractors license issued by another state.

As to the expiration date, we are adding the following language:

(a) Expiration. All licenses to engage in the business of contracting in the State of Arkansas shall expire at midnight of the date of its expiration. However, a license held by an active duty service person, or their spouse, who is on deployment outside the State of Arkansas shall not expire until 180 days following their return to the State.

The language in the “inactive” section is just companion language to also extend those licenses for members of the military as well.  While inactive licenses are obviously not active for use, they are licenses and we believe they should be extended as well.

             The “inactive” category was created many years ago (2003 or 2005 maybe?).  It was an effort to allow contractors to obtain “reinstatement” long before that even became an issue.  It is not an active license, but it allows contractors to “save their place” so they do not have to do a “start over.”  This was created under the Board’s general rulemaking authority, Ark. Code Ann. § 17-25-203, which states, in part:

	(a) The Contractors Licensing Board shall have power to make such bylaws, rules, and regulations for its operation as it shall consider 	appropriate, provided that they are not in conflict with the laws of the State of Arkansas.

We do not have Continuing Education, so that is not addressed.

The proposed effective date is pending legislative review and approval.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  The Contractors Licensing Board is authorized to make such rules and regulations for its operation as it shall consider appropriate, provided that they are not in conflict with the laws of the State of Arkansas.  Ark. Code Ann. § 17-25-203(c).  These rules implement Act 848 of 2015, which amended Arkansas law concerning the licensure, certification, or permitting of active duty service members, returning military veterans, and spouses.  All state boards and commissions may promulgate rules necessary to carry out this act.  See Ark. Code Ann. § 17-1-106(g).  

		b.	SUBJECT:  Financial Requirements

DESCRIPTION:  This change reflects the change made by Act 1048 of 2015 to raise the threshold from when an unlimited license is required from $20,000 to $50,000.

PUBLIC COMMENT:  A public hearing was held on May 26, 2016, and the public comment period expired on that date.  Letters in support were received from 3 trade associations.

Jessica Sutton, an attorney with the Bureau of Legislative Research, asked the following question:

Regarding the rules implementing Act 1048 of 2015, does the Board issue limited licenses to residential remodelers and residential specialty contractors?  Where is the board’s authority to issue limited licenses for these categories?  If a person acts as a contractor of his or her own property, or if the work is less than $50,000, the person is not a contractor, right?  So how does the board have licensure authority over those who are not “contractors” as that term is defined?

RESPONSE:  

On the commercial side, you are correct in that projects less than $50,000 do not require a license.  There are no “limited licenses” on the commercial side.

However, on the residential side, a contractor performing a project of more than $2,000 does require a license, unless exempt (there are several exemptions.)  For home improvement projects more than $2,000, but less than $50,000 a “limited” license is sufficient.

Ark. Code Ann § 17-25-502(2) defines a “home improvement contractor” as:

"Home improvement contractor" means any person, firm, partnership, co-partnership, association, corporation, or other organization or any combination that attempts to or submits a bid, or contracts, undertakes, or assumes charge in a supervisory capacity or otherwise manages the reconstruction, alteration, renovation, repair, modification, improvement, removal, demolition, or addition to any preexisting single family residence or the property and structures appurtenant thereto;

There is no dollar amount listed in that definition, however, under the “exemptions” section, Ark. Code Ann. § 17-25-513, the $2,000 exemption is created.  17-25-513(3) states:  

(A)          A person or entity acting as a residential building contractor or a home improvement contactor on any project, when the cost of the work done or to be done does not exceed two thousand dollars ($2,000). 

(B)          Subdivision (3)(A) of this section shall not apply to a project in which the construction work necessary to complete the project is divided into separate contracts of amounts less than two thousand dollars ($2,000); 

There are other exemptions as well under 17-25-513:

(1)          A person who acts as a residential building contractor in the construction of his or her residence unless he or she builds more than one (1) residence during any calendar year; 

(2)          The owner of a single family residence acting as his or her own home improvement contractor on his or her own property; 

(4)          A subcontractor of a contractor licensed by the Residential Contractors Committee; and 

(5)          A person or entity licensed as a contractor by another licensing agency, board, or commission of the State of Arkansas if the contractor is performing work within the scope of the license held by the person or entity.

The difference between Home Improvement projects of less than $50,000 and $50,000 or more is created by a combination of Ark. Code Ann § 17-25-506 and 17-25-514.

Ark. Code Ann. § 17-25-506 states, in part:

(1)(A)  Except as provided in subdivision (a)(1)(B) of this section, a compiled financial statement with each new application for all persons and entities required by this subchapter to be licensed by the Residential Contractors Committee when the cost of the work done or to be done in the State of Arkansas by the contractor, including without limitation labor and materials, is fifty thousand dollars ($50,000) or more.

(B)          A person or entity required to be licensed under this subchapter when the cost of the work done or to be done in the State of Arkansas by the contractor, including without limitation labor and materials, is less than fifty thousand dollars ($50,000) shall not be required to submit a financial statement; and

Ark. Code17-25-514 states, in part:

(c)        Unless otherwise required by law, a home improvement contractor required to be licensed under this subchapter shall not be required to secure the payment of workers' compensation under § 11-9-401 et seq. or provide proof of coverage to the committee before issuing or receiving a license if the cost of the work done or to be done in the State of Arkansas by the home improvement contractor, including without limitation labor and materials, is less than fifty thousand dollars ($50,000). 

Therefore, a contractor, not otherwise exempt (and again, there are several exemptions) performing a home improvement project over $2,000 needs a license.  However, if the project is less than $50,000 the contractor does not have to provide the Residential Committee with proof of workers compensation insurance or provide a financial statement.  That is the “limited” license.  

The proposed effective date is pending legislative review and approval. 

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  The Contractors Licensing Board is authorized to make such rules and regulations for its operation as it shall consider appropriate, provided that they are not in conflict with the laws of the State of Arkansas.  Ark. Code Ann. § 17-25-203(c).  These rules implement Act 1048 of 2015, which amended the law concerning the cost of work and materials requiring a general contractor’s license.

		
		c.	SUBJECT:  Reinstatement of License

DESCRIPTION:  This change allows a contractor who was previously licensed to apply for reinstatement of his or her license.  The purpose of this change is to simplify the process of re-obtaining a license by a former license holder who was in good standing at the time the license expired.

PUBLIC COMMENT:  A public hearing was held on May 26, 2016, and the public comment period expired on that date.  Letters in support were received from 3 trade associations.  The proposed effective date is August 1, 2016.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:   The Contractors Licensing Board is authorized to make such rules and regulations for its operation as it shall consider appropriate, provided that they are not in conflict with the laws of the State of Arkansas.  Ark. Code Ann. § 17-25-203(c).  These rules implement Act 1066 of 2015 regarding reinstatement of licenses.  A licensing entity shall by rule adopt reduced requirements for reinstatement of a license, registration, or certification for a person who demonstrates that he or she (1) was previously licensed, registered, or certified to practice in the field of his or her profession at any time in this state; (2) held his or her license in good standing at the time of licensing; (3) did not have his or her license revoked for an act of bad faith or a violation of law, rule, or ethics; (4) is not holding a suspended or probationary license in any state; and (5) is sufficiently competent in his or her field.  Ark. Code Ann. § 17-1-107(b).


	2.	DEPARTMENT OF FINANCE AND ADMINISTRATION (Paul Gehring)

		a.	SUBJECT:  Rule 2016-1: Standard Mileage Rates for Income Tax 			Purposes

DESCRIPTION:  The rule sets the optional standard mileage rates effective January 1, 2016 through December 31, 2016 as follows:

For employees or self-employed individuals, the rate will decrease by 3.5 cents from 57.5 cents per mile to 54 cents per mile.

For transportation expenses deductible as medical or moving expense, the rate will decrease by 4 cents per mile from 23 cents per mile to 19 cents per mile.

For charitable organizations, the rate will remain the same at 14 cents per mile.

PUBLIC COMMENT:  A public hearing was held on March 4, 2016.  The public comment period expired on March 4, 2016.  The Department received no comments.

The proposed effective date is pending legislative review and approval.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There will be less than a $10,000 increase in the cost to state general revenue for both the current fiscal year and the next fiscal year.

LEGAL AUTHORIZATION:  Arkansas Code Annotated § 26-51-423 (a)(3) states that “[i]n determining travel expenses deductible as a business expense in computing net income as provided under subdivision (a)(1) of this section, the deduction for vehicle miles shall be determined by the Director of the Department of Finance and Administration under his regulatory authority in Ark. Code Ann. § 26-18-301.”

Ark. Code Ann. § 26-18-301 (a)(1) gives the Director the authority to administer and enforce the provisions of every state tax law and when necessary shall promulgate and enforce rules and regulations.


	3.	STATE MEDICAL BOARD (Kevin Odwyer)

		a.	SUBJECT:  Amendment to Regulation 2.8; Governing 					Physician/Patient Relationships

DESCRIPTION:  This amends the establishment of the patient physician relationship to allow for using real time audio visual telemedicine technology.

PUBLIC COMMENT:  A public hearing was held on June 9, 2016, and the public comment period expired on that date.  No public comments were submitted.  

Jessica Sutton, an attorney with the Bureau of Legislative Research, asked the following question:  

Regulation 38 states that a physician-patient relationship must be established in accordance with Regulation 2.8 before the delivery of services via telemedicine.  See also § 17-80-118.  Regarding the changes in Regulation 2.8, a proper physician/patient relationship could now include, at a minimum, a face to face examination using real time audio and visual telemedicine technology that provides information at least equal to such information as would have been obtained by an in-person examination.  Is Regulation 2.8 saying that telemedicine can be a basis for establishing a professional relationship?  RESPONSE:  Yes.  Under § 17-80-118(a)(4)(E), a relationship exists in other circumstances as defined by rule of the Arkansas State Medical Board for healthcare professionals under its jurisdiction and their patients.  Under § 17-80-118(a)(4)(F), a relationship exists in other circumstances as defined by rule of a licensing or certification board for other healthcare professionals under the jurisdiction of the appropriate board and their patients if the rules are no less restrictive than the rules of the Arkansas State Medical Board.  Regulation 2.8 is pertaining to establishing a physician/patient relationship before any treatment.  Regulation 38 governs the practice of medicine via telemedicine.  

The proposed effective date is August 1, 2016.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  These rules implement Act 887 of 2015, the “Telemedicine Act.”  This act required state licensing and certification boards for healthcare professionals to amend their rules where necessary to comply with the act.  See Ark. Code Ann. § 17-80-118(f).

		b.	SUBJECT:  Regulation 38; Governing Telemedicine

DESCRIPTION:  This establishes a requirement for physicians to provide telemedicine services.

PUBLIC COMMENT:  A public hearing was held on June 9, 2016, and the public comment period expired on that date.  

Letters of support were received from the Arkansas Medical Society and a letter in support with the following signatures:  Arkansas State Chamber of Commerce Associated Industries of Arkansas, Inc., Arkansas Trucking Association, Arkansas Freedom Fund for Veterans, America’s Car Mart, Inc., American Fidelity General Agency, Inc., Carelink, the Central Arkansas Area Agency on Aging, Franklin Electric Co., Inc., Freshbenies, Martin Resource Management Corporation, National Multiple Sclerosis Society, New Benefits, Legacy Capital Group Arkansas, Parkinson’s Action Network, Teladoc, TelaMedPlus, and United Spinal Arkansas.
The proposed effective date is August 1, 2016.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  These rules implement Act 887 of 2015, the “Telemedicine Act.”  This act required state licensing and certification boards for healthcare professionals to amend their rules where necessary to comply with the act.

	4.	STATE PLANT BOARD (Susie Nichols and Brandi Reynolds)

		a.	SUBJECT:  Dicamba Sale and Use Rule

DESCRIPTION:  Arkansas farmers are faced with trying to control an aggressive weed that has become resistant to traditional legal control methods.  This change will allow the controlled use of new herbicide technology and allow the Plant Board to track the sale and use of pesticides containing dicamba.

PUBLIC COMMENT:  This is an Emergency Rule that went into effect on April 2, 2016, and will expire on July 30, 2016.  A public hearing on the permanent rule was held on June 10, 2016.  The public comment period expired on June 3, 2016.  The agency received the following comments:

Arkansas Farm Bureau
Comment: Industry needs regulations to protect against the development of new herbicide tolerant weeds.
Response: Agency agrees with statement and acted to adopt the rule changes.

Monsanto
Comment: Would like new formulations of dicamba exempt from this rule.
Response: Agency disagrees with statement and acted to adopt the rule changes.

Royce Wofford, Del Monte Foods
Comment: Industry supports Dicamba Sale and Use Rule.
Response: Agency agrees with statement and acted to adopt the rule changes.

The proposed effective date is September 1, 2016.

CONTROVERSY: This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  The Arkansas State Plant Board states that the proposed rule change will allow the controlled use of new herbicide technology, as well as allow the Board to track the sale and use of pesticides containing Dicamba.  Pursuant to Arkansas Code Annotated § 20-20-206(a)(1), the State Plant Board shall administer and enforce the Arkansas Pesticide Use and Application Act, codified at §§ 20-20-201 through 20-20-227, and shall have authority to issue regulations after a public hearing following due notice to all interested persons to carry out the provisions of the Act.   When the Board finds it necessary to carry out the purpose and intent of the Act, regulations may relate to the “time, place, manner, amount, concentration, or other conditions under which pesticides may be distributed or applied and may restrict or prohibit use of pesticides in designated areas during specific periods of time to prevent unreasonable adverse effects by drift or misapplication” to plants or adjacent or nearby lands; wildlife in the adjoining or nearby areas; fish and aquatic life in waters in reasonable proximity; and humans, animals, or beneficial insects.  Ark. Code Ann. § 20-20-206(a)(1)(A)–(D).  “Distribute,” as used in the Act, means “to offer for sale, hold for sale, sell, barter, ship, deliver for shipment, receive, deliver, or offer to deliver pesticides in this state.”  Ark. Code Ann. § 20-20-203(7).


	5.	STATE PLANT BOARD, BUREAU OF STANDARDS (Tom Pugh)

		a.	SUBJECT:  Arkansas Weights and Measures Regulations and Fuel 			and Lubricants Regulations

DESCRIPTION:  This is the adoption of amendments to Specifications, Tolerances, and other Technical Requirements for Weighing and Measuring Devices, National Institute of Standards and Technology (NIST) Handbook 44, and Uniform Laws and Regulations in the areas of legal metrology and engine fuel quality, (NIST) Handbook 130.  This amends established regulations for commercial weighing and measuring devices, the sale of commodities (articles of commerce) sold in the state, and regulations governing fuels and lubricants sold in the state.  The purpose is to make Arkansas Weights and Measures and Fuels and Lubricants regulations uniform with the most recent guidelines published in the NIST Handbooks 44 and 130 as noted.

PUBLIC COMMENT:  A public hearing was held on June 10, 2016.  The public comment period expired on June 3, 2016.  No comments were received.  Two minor, nonsubstantive corrections were made post-comment involving a date that had been deleted, but should have been shown as stricken, and a year that should have been stricken and changed to the current year.

Rebecca Miller-Rice, an attorney with the Bureau of Legislative Research, asked the following question:

(1) My understanding is that the changes that have been proposed were actually made by the National Institute of Standards and Technology, and the Board is merely adopting the nationally revised rules.  Is that correct?  RESPONSE:  Correct.

The proposed effective date is September 1, 2016.

CONTROVERSY:  This is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  The specifications, tolerances, and other technical requirements for commercial, law enforcement, data gathering, and other weighing and measuring devices as adopted by the National Conference on Weights and Measures, published in the National Institute of Standards and Technology Handbook 44, “Specifications, Tolerances, and Other Technical Requirements for Weighing and Measuring Devices,” and supplements thereto or revisions thereof, shall apply to weighing and measuring devices in the state, as adopted, or amended and adopted, by rule of the State Plant Board.  See Ark. Code Ann. § 4-18-304.  Likewise, as adopted, or amended and adopted, by rule of the State Plant Board, the Uniform Packaging and Labeling Regulation, the Uniform Regulation for the Method of Sale of Commodities, the Uniform Unit Pricing Regulation, the Uniform Regulation for the Voluntary Registration of Servicepersons and Service Agencies for Commercial Weighing and Measuring Devices, the Uniform Open Dating Regulation, and the Uniform Regulation for National Type Evaluation, as adopted by the National Conference on Weights and Measures and published in the National Institute of Standards and Technology Handbook 130, “Uniform Laws and Regulations,” and any supplements thereto or revisions thereof, shall apply to packaging and labeling, the method of sale of commodities, unit pricing, the registration of servicepersons and service agencies, open dating, and type evaluation, respectively, in the state.  See Ark. Code Ann. §§ 4-18-305 through 4-18-310.




	6.	COMMISSION FOR ARKANSAS PUBLIC SCHOOL ACADEMIC 				FACILITIES AND TRANSPORTATION (Lori Freno)

		a.	SUBJECT:  Academic Facilities Partnership Program Section(s) 1.01, 			405.3(i), 4.08, 4.08.1(ii), 4.08.1(v)-(vii)

DESCRIPTION:  A summary follows:

Pre-Public Comment Period
	
Section

1.01   Add as authority for Rules Acts 936 and 962 of 2015.

4.05.3(i)   Add language to comply with Act 936 of 2015 (regarding project minimum).

4.08   Add language to comply with Act 962 of 2015 (requiring applicants interested in having a review conference to request it at least 60 days prior to deadline for partnership program applications).  

4.08.1(ii)   Remove language that space calculations discussed be “agreed upon by the [school] district and the Division.”  At the time of this conference there could be disagreement as to space calculations.  

4.08.1(v)   Add language reflecting that applicant must provide a complete application in order for the Division to be able to provide a projected amount of state funding applicant might receive.

4.08.1(vi)   Add language to comply with Act 962 of 2015 (one topic to be discussed at review conference is whether or not the application as submitted meets the technical requirements of the Partnership Program guidelines and rules).    

4.08.2(vii)   Add language to comply with Act 962 of 2015 (requiring the Division to provide a written record of review conference findings within five working days after the writing is finalized).  Add language to clarify that all findings are subject to final Division review and Commission approval.  

Post-Public Comment Period

The following changes were made following the first public comment period.

3.29	Change lawfully “called” meeting to lawfully “commenced” meeting.  

4.03.1	 Regarding suitability, change removes requirement that student dining and Kitchen facilities need be “stand alone,” to include spaces that are inclusive of kitchen facilities and student dining to be eligible for suitability waiver.  It also adds another component to that waiver list, which is a media center.  

Note:  No changes were made following the second public comment period.

PUBLIC COMMENT:  Public hearings were held on October 20, 2015 and January 4, 2016.  The first public comment period expired on October 23, 2015, and the second public comment period expired on January 25, 2015.  The Commission received the following comments:

FIRST PUBLIC COMMENT PERIOD

Commenter Name:  Lucas Harder, Arkansas School Boards Association (10/6/15)

Comment:   In section 3.29, recommend changing lawfully “called meeting” to “lawfully convened meeting,” as the phrase “called meeting” often used to refer to a board meeting that is not the regular monthly board meeting where the board convenes for a specific purposes.  

Division Response:  Comment considered.  Non-substantive change made.

Commenter Name:  Senator Uvalde Lindsey, Arkansas Senate (10/8/15)

Comment:   I understand from a conversation with Terry Granderson that school districts are not required to record the performance of maintenance to school buildings in any reporting system that ADE can track.  Therefore, there is no record to ensure the school districts are in fact performing repairs and maintenance as required to keep the property warm, safe, and dry, and avoid total replacement of the asset(s).  I would suggest ADE consider requiring in Partnership Rules that School Districts record the cost of repair and maintenance in the state’s computerized maintenance system and that ADE track this report to ensure that districts perform the proper maintenance of their buildings.  

Division Response:  Comment considered.  As part of the Public School Facilities Custodial, Maintenance, Repair and Renovation Manual established by Arkansas Code Annotated §6-21-808,  Arkansas Code Annotated §6-21-808(c)(2)(B)(ii)(a) requires districts to participate in the state-level computerized maintenance management system (cmms) in order to track work orders and preventative maintenance work. The law goes on to describe items that require inspection and repair, training for staff, etc. What it does not do is require tracking of costs associated with the work orders. The state cmms (SchoolDude) has the capability to track cost and the SchoolDude vendor strongly urges the tracking of labor and material cost in order to maximize the effectiveness of the system. Some districts are tracking cost within the system and find it very beneficial, even “eye-opening,” to see what some systems are costing to maintain. While the Division agrees with the intent of the comment, the Division feels the change should be made statutorily and then the Division can develop appropriate rules to explain and implement that change.  No changes made.

Commenter Name:  Brett Kingrey, Academic Facilities Planner/Consultant, on behalf of “Anonymous Small District”  (10/16/15)

Comment:   The Rules keep growing and changing as funding disappears for small non-growth districts.  With warm, safe, and dry money disappearing in a few more years, we have managed to come full circle from the original Lakeview decision.  Bravo.  The large wealthy districts continue to grow wealthy and receive significantly more funding, as the smaller outlying districts suffer.  Perhaps the next one billion dollars we commit to school facilities could be more properly balanced, allowing children in every part of the state a similar classroom environment as the bigger districts.  Otherwise, the Partnership program needs to disappear and more foundation funding should be offered equally across the board, for all districts to benefit from, allowing leaky roofs to be repaired, etc.  Not every district needs a new school, but they all need dry schools and safe schools.  

Having served children in this great state for many years, I realize that there is little room for logic and reason, especially when dealing with rules and regulations propagated by good old boy politics and a very prevalent “who you know, not what you know,” mentality.

At some point we must step back and analyze why we are doing what we are doing and if it is actually working.  The system is broken, and those that broke it have no business fixing it.  It’s time to bring the focus back to education for all students, regardless of the local economic conditions and social status.  The quality of our schools is directly tied to the focus of our government.  We still have a long way to go.  It is time to fix things.  

Department Response: Comment considered.  There is no comment directly targeted to the content to the rules.  No changes made.

Commenter Name:  JoAnne Wooldridge, South Central Cooperative (10/23/15).  

Comment:  Please consider the following comments on rules governing the Academic Facilities Partnership Program.  The persons represented on the signature page attached ask that the Division of Public School Academic Facilities and Transportation Commission adopt the proposed rule change as soon as possible to fund already approved and needed facility projects in the 2015-2017 funding biennium.  [Attached signed by officials of South Central Service Cooperative, as well as the following school districts:  El Dorado, Parkers Chapel, Junction City, Smackover-Norphlet, Strong-Huttig, Emerson-Taylor Bradley, Fordyce, Bearden, Harmony Grove, Camden Fairview, Magnolia, Hampton, Hope, Prescott, Lonoke, Cabot, Marion, Nettleton.]

Comments on Section 5.05.1(i)—More specifically the fifth paragraph.  (Commenter includes verbatim language of fifth paragraph of 5.05.1(i)).  Based on the most current data available, there is approximately $6M in surplus in the DPSAFT partnership funding program.  Section 5.05.1 prohibits [D]PSAFT from applying the surplus money to fund additional projects in the warm, safe, dry (system replacement) category beyond the $10M.  During the 2015-2017 funding cycle year one, 47 warm, safe, dry (WSD) projects were approved.  Of the 47 approved, 23 were funded leaving 24 unfunded approved projects.  This fact shows 24 unfunded projects designating a need for those districts.  The DPSAFT agreed with those needs by approving the projects, but could not fund due to the rules stating there is a $10M cap for WSD during the 2015-2017 ad 2017-2019 funding cycles.  The DPSAFT has the ability, with a rule change, to fund an additional 11 WSD projects making the total funded WSD of 34 projects.  Any additional funds created by projects coming in under budget or not completed at all would go towards funding additional projects under WSD category.  The proposed rule change would allow the DPSAFT to go beyond the $10M cap.  This portion would only be in effect for funding cycles 2015-2017 and 2017-2019.

Section 5.05.1(ii) proposed change:  Warm, safe, and dry (systems) projects shall receive ranking of first order prior to any other partnership project only to the extent that the total state financial participation in all warm, safe, and dry (systems) projects does not exceed $10 million in the aggregate for each year of the Project Funding Cycle, or $20 million in the aggregate for the Project Funding Cycle.  All otherwise eligible warm, safe, and dry (systems) projects that, because of their ranking, are beyond the aggregate statewide $10 million limitation, will not be funded.  In the event there is a surplus of funds after all priority 1 and 2 projects are funded during the funding cycles 2015-2017 and 2017-2019, the surplus of funds may be allocated to the warm, safe, dry category to exceed the $10M limit each year.  
[NOTE:  Commenter re-wrote the fifth paragraph of 5.05.1(i) to add the underlined language].  

Division Response:  Comment considered.  The surplus funds generally are from space projects that did not get built due to a failed millage or for other reasons. The object of limiting the warm, safe and dry building system funds to the $10 million dollars was to not take away funding for needed space projects. A district has  nine percent its foundation funding to use for maintenance, repairs and replacement of needed building systems. The category of warm, safe, and dry space replacement projects was established to make it possible to replace the entire older dilapidated building as opposed to sinking money into an old building. No changes made.

Commenter Name:  Harvie Nichols, Western Arkansas Educational Cooperative (10/23/15)    

Comment:   No definition is provided for “complete application.”  If this term is going to determine if districts are going to have a review as required in Act 962 of 2015 then the term must be defined.  Districts are entitled to know if they have met the criteria for a complete application.

Division Response:  Comment considered.  This comment has been addressed with the publication of Commissioner’s Memo FT-16-001. No changes made.
	
Commenter Name:  Charles Stein, CStein, LLC, on behalf of the Berryville School District (10/23/15)

Comment:   Section 4.03.1 of the Partnership Program Rules provides a waiver of the suitability requirements for warm, safe, and dry (space replacement) projects for stand-alone student dining and kitchen facilities.  This waiver should be expanded to media centers and to include all facilities, not only stand-alone facilities.  When the division agrees that an academic facility should be replaced, if that facility contains student dining and kitchen and/or media center spaces, those spaces must be replaced regardless of suitability.  

Section 4.03.1 should be change as follows:
*Delete “stand-alone” in line 1
*After “facilities” in line 2 and “facility” in lines 5 and 7, insert “and/or media center.”  

Division Response:  Comment considered.  Substantive changes made.  

Commenter Name:  Charles Stein, CStein, LLC, on behalf of the Bryant and Jacksonville-North Pulaski School District (10/23/15)

Comment:   Section 6.03 of the Partnership Program rules states the following in both paragraphs (i) and (ii), “the Funding Factor shall not increase to more than $175.00 per square foot without the approval of the Commission.”  The $175 per square foot maximum Funding Factor was established in March 2008 and has not been increased since that time.  A review of national construction cost increases and construction cost increases around all Arkansas regions indicates that construction costs have escalated approximately 14% from 2008 to 2015.  Additional escalation should occur between 2015 and the next Partnership Program project funding cycle in 2017-2019.  Based on actual cost increases the maximum Funding Factor in Section 6.03 should be increased to $175/SF x 114+%=$200 per square foot.  

Division Response:  Comment considered.  No changes made.

SECOND PUBLIC COMMENT PERIOD

Commenter Name:  Chad Davidson, Facilities Coordinator, President of Arkansas Association of State Facilities Planners (1/25/16)

Comment:   Comment: Section 4.03.1 of the Partnership Program Rules provides a waiver of the suitability requirements for warm, safe, and dry (space replacement) projects for stand-alone student dining and kitchen facilities, as part of the POR’s defined four uniquely-identified, separate “Single-Purpose Areas”, as a separate page on the POR’s Suitability Analysis. The most recent round of comments and rules changes seeks to add one more of the single purpose areas to this exclusion of suitability.  However, this doesn’t logically make sense to pick and choose one certain single purpose area over another, as all of these spaces were significant and different enough from the rest of the academic areas found in the summary, that all four are separately designated on the POR Suitability Analysis page.  All four of these spaces are differentiated in that they are not spaces that are amenable to conversion, as they are very specialized.  Therefore, instead of singling out just one or two of these four Single Purpose Areas, all four should be excluded from the overall suitability analysis and count.  This rule change and waiver should be expanded to include ALL four single-purpose areas – student dining and kitchen, physical education, media centers, and performing arts, and to include all facilities, not only stand-alone facilities.  All four of these spaces, Physical Education, Student Dining and Kitchen, Performing Arts, and Media Center, are all required spaces of K-12, and are not compatible with space conversions, as these are unique spaces.  When the division agrees that an academic facility should be replaced, if that facility contains physical education, student dining and kitchen, performing arts, and/or media center spaces, those spaces must be replaced regardless of suitability. Section 4.03.1 should be changed as follows: *Delete “stand-alone” in line 1 *After “facilities” in line 2 and “facility” in lines 5 and 7, insert “and/or media center, physical education, and performing arts.”
Division Response:  Comment considered.  No changes made.  

Commenter Name:  Chad Davidson, Facilities Coordinator, President of Arkansas Association of State Facilities Planners (1/25/16)

Comment:   This is a comment in response to the state response to the comment of JoAnne Wooldrige, supra, made on 10/23/15.  (Commenter quotes sections of Wooldridge comment and Division’s response.)

The statement of surplus funds being generated from space project projects that did not get built due to a failed millage is completely inaccurate, as every ‘space’ project that was approved with the 15-17 funding cycle, also received funding.  The surplus came after all were funded.  No funding has been taken away from needed space projects, as all that were reviewed, deemed worthy and meritorious, and received approval, were then funded.  And as for a district’s 9% to be used for M & O, the vast majority of districts have no issue reaching that percentage, outside of any new construction projects, which is where the third category of Warm, Safe, and Dry System Renovation (WSD SR) projects are placed.  Otherwise, they wouldn’t be funded.
My comments to this (DPSAFT) response, in regards to “not take away funding for needed space projects,” which projects that aren’t already funded, would be hurt by this re-assignment of surplus funds?  With our requesting of re-assigning SURPLUS funding, we couldn’t take funds away for needed space projects, as those projects have ALREADY been approved and funded!  And how is that any approved AND funded project before the $10 million cut-off line is magically not a dilapidated building, but everything following the $10 million cut-off line magically becomes dilapidated?  We’re not sinking money into old dilapidated buildings, any more than any other project!  Also, a twenty-year old building may be structurally sound, and could provide 30 more years of suitable education space, but may have a bad roof, since roof systems typically fail before building structural systems.  How is that dilapidated?  That just described a vast majority of the approved WSD SR projects.  Besides, if it was dilapidated, the Division wouldn’t have approved, as each applied project must go through a vetting process, where eligibility and merit is determined.  If the building were too dilapidated, the Division’s review wouldn’t have allowed them to approve it for WSD SR.  So, the very fact that they approved any WSD SR project goes against their last line argument.
And if the argument is against all warm, safe, and dry system renovations, then that’s a pointless argument because that isn’t a new designation.  It’s not as if that project type has to argue for existence in the world of public school facilities, as it has existed and benefitted districts for multiple cycles now.  In fact, the state has reviewed, approved, and funded dozens, if not hundreds, of WSD System Renovation projects.  And this funding availability becomes even more important to many rural districts, where they may not be able to raise the local share of partnership funds necessary to construct a replacement facility.

There is no distinction between an approved project ABOVE the $10 million cut-off funding line, and one below the line, as they were both reviewed and approved by the state.  Therefore, to state that one below the line is ‘dilapidated’ is completely subjective to the state’s own rules of judging project merit and determination (defined by the rules), and therefore, not a valid comment, as evidenced by the review and approval of any approved project, regardless of funding line placement. 
These below-the-funding-line approved projects deserve an opportunity for funding, and with the state not having to allocate additional funds, or to seek more money from the state legislature, but rather to simply re-allocate existing SURPLUS funds, or funds turned back from rescinded projects, would not only make the most logical sense, but would also be a great public relations move for the state, especially considering that the $10 million appropriation is an arbitrary number, and has no basis or precedent in previous rule.  Therefore, the summation of this comment is that there should logically be an appropriation of ONLY surplus and turn-back funds towards those APPROVED WSD SR projects below the $10 million cut-off line.
Division Response:  Comment considered.  No changes made.

[bookmark: _GoBack]Commenter Name:  Harvie Nichols (1/18/16)

Comment:  Section 3.25(i)(a).  I agree with the comment submitted in the last comment period (see Stein 10/23/15 comment) regarding the need to increase the funding factor for new facilities projects.  Years ago the state determined that they would use a data source (R.S. Means perhaps) to determine the actual cost of new construction.  The Commission placed into rule the current language that caps the funding factor at $175 per square foot.  That was not part of the statute and at the time no one objected because construction costs fell below that amount.  It is time that the cap is changed.   I do not have access to the R.S. Means values for current construction costs but would support raising the cap to that amount or setting a cap above that amount.  If the Commission thought R.S. Means was a valid method of determining construction costs in the past then it needs to use those values now rather than arbitrarily capping costs at $175.  The cap as now applied is unfair to districts with low local tax assessments because they must not only pass excessive millages to meet their share of the partnership costs but must also pass enough millage to cover all the difference between $175 and the actual cost of construction.  They are less able to do that than other property rich districts.  Failure to increase the cap is clearly a move by the state not to adequately fund facilities needs.  I would remind the Commission that availability of money is not to be a determining factor in funding of public schools.

Section 4.03.1.  I am opposed to the proposed changed rule as current written.  Years previously I have offered my belief that there is a need to allow for space replacement of certain types of school facilities that serve as a single purpose facility without application of the POR.  That would extend beyond kitchen and media center projects as currently proposed.  I would propose that the following type of single purpose facilities be included as well:  music rooms, vocational career education rooms such as Agri, Family and Consumer Science, and physical education projects.  None of these that are in need of space replacement can be placed into excess classroom space that the district might have available.  The unique physical design requirements that are necessary for the facilities mentioned above make it impossible to renovate space that would make the space adequate for instruction of students.  I would also note that once again we are in the middle of revising the partnership rules in the middle of the application process.  I would have hoped that we would all have learned our lesson about that from past experience.  If adopted, this rule change should not be effective until the 2019-2021 cycle or districts should be allowed to amend their application after final rules are adopted.  To allow media centers to be eligible for the 2017-2019 funding is unfair since districts have developed plans based on the rules in effect at the time.  It would work to an unfair advantage to districts that might have anticipated the rules change.  

Section 4.08.1(v).  I will again submit the comment that a definition of complete application should be included in the rule (see Nichols comment of 10/23/15).  It is difficult to understand the division decision not to include that definition in the rules.  If they argue it is too difficult to define, then how do they expect school districts to know whether or not they have submitted a complete application?  The division response that they have issued a memo fails to address the need for the definition.  In future years the fact that a memo was issued in 2015 will not help those districts with new personnel who are trying to follow the rules.

Section 5.05.1.  As part of the Lake View settlement an annual adequacy study is conducted by the Arkansas General Assembly.  During that study there is a thorough review of needed changes to adequacy.  Not one time in all the years that the studies have been conducted has there been any testimony or discussion of the need to change the priorities set by the state when they agreed to fund school facilities.  There is a mechanism to adopt changes in the way programs are funded and that is through the adequacy study.  Having failed to adopt change through the agreed upon method, it is clearly wrong to now change priories.  This section should be revised to eliminate the reference to 2017-2019 projects being the last year as a priority and also the cap of $10,000,000 should be removed.  There has been no testimony presented at any time that would support this change as meeting the “evidence based testimony” that the Attorney General’s Office has used over the years as being the standards necessary for effecting change in school and facility funding.  To not revert to the language used prior to setting a cap on warm, safe and dry would be wrong.  It would be allowing the state by agency rule to subvert the Lake View settlement without the approval of the General Assembly which has the ultimate responsibility and authority to determine adequacy.

Division Response:  Comment considered.  If the proposed change in Section 4.03.1 is ultimately adopted, it would not become effective until the 2019-2021 cycle.  No changes made.

The proposed effective date is pending legislative review and approval.  This rule was originally approved as an emergency rule on September 25, 2015.  The emergency rule expired on January 23, 2016.

CONTROVERSY:  The change necessitating the second public comment period is not expected to be controversial.

FINANCIAL IMPACT:  There is no financial impact.

LEGAL AUTHORIZATION:  The Commission for Arkansas Public School Academic Facilities and Transportation may “adopt, amend, and rescind rules as necessary or desirable for the administration of the Arkansas Public School Academic Facilities Program and any other related program.” Ark. Code Ann. § 6-21-114(e).

This rule implements statutory changes located in Acts 936 and 962 of 2015. Specifically, Act 936 states that the minimum required by A.C.A. § 6-20-2507 (b)(1)(C) does not apply to a construction project with a school nursing center.

Other portions of this rule implement Act 962, specifically that any applicants requesting a review conference must submit such requests at least 60 days prior to the deadline for program applications, requires that a review conference shall consider whether or not the proposed application meets all technical requirements of an application, and that the division shall make a written recored of the findings of the review conference and provide a copy to the school district within 5 working days after finalization of the record.

E.	Adjournment.
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