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Memorandum
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At the October 20, 2008 meeting of the House & Senate Interim Committees on Public Health,
Welfare & Labor, information was requested on exactly how "alcopops” are classified and taxed.
Attached is the response that was received from the Department of Finance and Administration. If
you need additional information, please do not hesitate to let me know.
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October 31, 2008

Kim Baxter

Senior Legislative Analyst

Arkansas Bureau of Legislative Research
Room 315, State Capitol

Little Rock, AR 72201

Dear Ms. Baxter:

This is in response to your letter dated October 22, 2008 to Mr. Tim Leathers, Deputy Director of the Ar-
kansas Department of Finance and Administration. Your letter explains that the House and Senate Interim
Committees on Public Health, Welfare, and Labor received testimony that a product known as “Alcopops”
was light spirituous liquor and should be taxed and regulated as distilled spirits. However, the testimony
indicated that these products were instead being taxed and regulated as beer or malt liquor. The commit-
tees requested that you contact the Department of Finance and Administration seeking written clarification
concerning how Alcopops are taxed and justification for the way they are classified in the Arkansas code.

Alcohol beverage products are subject to a wholesale level tax. This tax is imposed in Ark. Code Ann. §
3-7-104 and the tax rates are based on the product’s identification as either “spirituous liquor”, “premixed
spirituous liquor”, “light spirituous liquor”, “vinous liquor”, * light wine”, “beer”, or “malt liquor”. Items
identified as spirituous liquor, premixed spirituous liquor, and light spirituous liquor are all defined to in-
clude liquor distilled from the fermented juices of grain, fruits or vegetables and any mixture containing
liquor distilled from these items. The tax rate and identification as spirituous liquor, premixed spirituous
liquor, or light spirituous liquor, depends on the alcohol content of the item.

Similarly, vinous liquor and light wine are identified as products containing the fermented juice of grapes,
berries, and other fruits or any mixture containing the fermented juices of grapes, berries, or other fruits.
Again, the identification of the particular item and the tax rate of each item is dependent upon the alcohol
content of the product. Finally, “beer” is defined as any fermented liquor made from malt and having an
alcohol content of not more than five percent while “malt” means liquor made from fermented juices of
grain and containing more than five percent alcohol by weight.

The term “Alcopops™ is not used in state law with regard to the taxation of alcoholic beverages. Instead,
these products are subject to tax based on their classification as one of the products described above. The
wholesale level taxes are imposed at the same rate regardless of whether the item is sold in a liquor store,
a grocery store, or a convenience store. In addition to the wholesale level taxes, additional state and local
taxes are imposed on the retail sale of alcohol for off-premises consumption. State and local sales taxes
are due on all retail sales of alcohol. In addition, a 3% liquor excise tax is imposed on all sales of spiritu-
ous liquor and a 1% beer excise tax is imposed on all retail sales of beer for off-premises consumption.
These retail taxes are due regardless of where the alcohol is sold.
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In our telephone conversations, you indicated that Alcopops included products that tend to contain fruit
flavors or other types of flavoring and packaged much the same way as a soft drink. These items are usu-
ally located near the area where beer is sold in many grocery stores. While it is impossible to make a final
determination concerning the appropriate tax to be collected, our review of these items indicate that these
items are beer and malt products containing less than five percent alcohol by weight. Consequently, state
law provides that these items would be taxed as beer.

State laws concerning the licensing, classification, sale and distribution of alcoholic beverages are admin-
istered by the Alcohol Beverage Control Division. Attached is a document prepared by representatives of
ABC addressing the proper classification of products referred to as “Alcopops”. You may wish to contact
that agency concerning issues related to the marketing of these products in retail outlets.

Please contact me if you have questions.
Sincerely,

Sy

John H. Theis
Assistant Commissioner of Revenue
Policy and Legal

JHT/wms

Ce: Richard A. Weiss, Director
Arkansas Department of Finance and Administration

Tim Leathers, Deputy Director
Arkansas Department of Finance and Administration

Michael Langley, Director
Alcoholic Beverage Control - Administration






TCy: MICHAEL W. LANGLEY, DIRECTOR
ABC DIVISION

FROM:  DONALD R. BENNETT, STAFF ATTORNEY @{%&//WW
ABC DIVISION

RE: FLAVORED MALT BEVERAGES -
CLASSIFICATION AND TAX ISSUES
APPLICABLE FEDERAL LAW
APPLICABLE STATE LAW

DATE: OCTOBER 28, 2008

MEMO

At your request [ have prepared the following memo on the treatment of
flavored malt beverages as they are currently classified by the ABC
Division.  The memo will also lightly touch upon tax issues but it will
not do so extensively because the ABC Division has no jurisdiction in the
setting or the collecting of various excise taxes that may be assessed by
the Arkansas State Dept. of Revenue on any alcoholic beverage category.
Indeed, as will be shown in this memo, the ABC Division has no
authority in taxing issues whatsocver per an Act of the Arkansas General
Assembly.

Fapologize in advance for the extreme length of this memo and the
number of attachments that are being sent to you but the question that
has been posed, which follows meeting of the House and Senate

nterim Committees on Pu blic Health, Wellare &, Labor, cannot be



answered by simply telling vou what time it is, rather I must tell vou how

the watch s built,

INTRODUCTION

At the beginning of this memo we should outline some very basic
problems in terminology which are used in the letter of October 22, 2008,
authored by Ms. Kim Baxter of the BLR, as attached. The letter,
addressed to Mr. Tim Leathers, and subsequently passed to us for
comment, memorializes the fact that the above noted joint interim
committee met on October 20, 2008, and the committee heard testimony

on a product classified, in the letter, as “alcopops”.

I contacted Ms. Baxter by telephone this morning and she and I both
agree that there is no Arkansas code citation which defincs the term
“alcopops”. It is rather a term that has been used by persons who are
concerned about malt beverages, and perhaps other intoxicating liquors,
that have been sweetened or that some how or another been packaged to
be attractive to a certain segment of the alcohol buying market.

Also inherent in the controversy is whether “alcopops” should be taxed
and regulated as distilled spirits [sec ACA 3-7-104] rather than taxed and

regulated as beer or malt liquor.



Fam going to take the position in this memo that regulation of the
product is left to the ABC Division, with some mtercesting problem areas
being noted, but taxation, of course, 1s rescrved to the Revenue

Department.

A. OLD HISTORY

Malt beverages have been flavored with various ingredicnts for decades.
For example, there is a flavored malt beverage that has great favor in
Great Britain, and which has subsequently migrated to the United
states, known as a shandy. A shandy is generally thought of as being a
summer tume beer drink and it is flavored with orange juice or other such
products that will create the orange flavor or citrus taste. It is also
common knowledge that there are various malt beverage products that
are flavored with cranberries and various other flavorings to mimic fruit
rhat are distributed on a seasonal basis. The fact that beer has been
sold with flavors is nothing new.! The event that first got the ball really
rolling on flavored beer products, hercinafter referred 1o as flavored malt
beverages [FMBs), began some five to ten years ago when the malt
beverage industry began packaging products for sale in the markel that
were comprised mainly of beer but which also plainly advertised on the
label of the product that a real distilled spirits product, such as Bacardi

‘Beeris defined at ACA 3-5-1202(2). No prohibition on “flavors” is
mentioned.

-



Rum, or such as Smirnoff Vodka, was contained within the mixture
placed inside the bottle or can. References would be made on the label
such as “includes Bacardi Rum” or other words to that effect. It quickly
became apparent to the Federal Government that they had made an error
on these particular combination products where alcohol derived from
brewing and alcohol derived from a beverage grade distilled spirits had
been combined, which they had approved to be sold as a malt beverage.
These types of products have not been in the market for some years. [f
they were to be in the market then they would be properly classified, by
both the ABC Division and any other agency that cared to look at it, as
premixed spirituous or light spirituous liquors, depending upon the
alcohol content. Thesc liquors are defined at Ark. Code 3-7-104. More
will be said about this particular definition when we reach the

observations that I make on taxation 1Issues.

B. MORE RECENT ACTIONS

The Federal Government quickly retreated from authorizing the malt
beverage companies Lo combine drinkable distilled spirits products with
beer products and instituted, through a various number of steps, a new
malt beverage category called FMBs.  The current standards for FMBs
arc found at 27 CFR §7.11 in which the Federal Government outlines its

standards by stating which flavoring ingredients may be used in the



lormulation of a malt beverage product. Please notice that the kev words
n 27 CFR §7.11 are the words “nonbeverage ingredients”. 27 (FR
§7.11(a)(1) states that flavors and other nonbeverage ingredients
containing alcohol may be used in producing a malt beverage. What is

clearly meant here is that you can have some sort of additive or some

sort of flavoring agent, such as vanilla cxtract, lemon extract, banana

extract or many of the other various tvpes of flavoring agents that one

finds in a grocery store cveryday, or other such items, in producing a

malt beverage. The F‘edcral Government does not consider a FMB to
contain distilled spirits as long as the alcohol being used, other than
from brewing malt or substitutes therefore, is not classified as beverage
grade alcohol. 27 CFR §7.1 L, a copy of which I have attached to this
memo, firmly sets the chemical composition of the finished product and
sets limits on how much alcohol can be dcrived from “nonbeverage
ingredients containing alcohol”. There arc two different
classifications for FMB tolerances as far as the Federal Government is
concerned. I am attaching to this memo and copy of DOT-TTB Industry
Circular No. 2008-3, dated July 23, 2008, which is addressed to the
mdustry on the subject on non-compliant FMBs. The industry circular
gives a complete, as far as [ can tell, background on the TTB’s standards
m deciding what would be a proper FMB.  The second page and third
page of the industry circular shows how the Federal Government will

caldeulate limitations on the use of “flavorings and other nonbeverage

L



ingredients containing alcohol in the manufacture of flavored malt
beverages (FMBs.)” Standards for beer are also repeated in 27 CKFR
§25.15, a copy of which I have attached. It states that beer must be
brewed from certain sources and that the manufacturer may use

“flavors and other nonbeverage ingredients containing alcohol” in

producing beer.

['also note for yvour information that under 27 CFR §7.22(a)(5), a copy of
which attached, FMBs must carry a mandatory declaration of alcohol
content where any portion of the alcohol is derived from “added Sflavors
or other added nonbeverage ingredients ... containing alcohol” It
1s obvious, from reading the TTB materials, that nonbeverage ingredients
mmcludes items that have alcohol but arc not classified as beverage grade

alcohol, e.g., lemon extract, vanilla flavoring, et al.

C. CLASSIFICATION [SSUES

Since the Federal Government under 27 CFR §25.15, and other relevant
portons of the Federal code has authorized “beer” and presumably,

based on alcohol content malt liquor?, as defined in the Arkansas Code,
to contan flavoring ingredients that may be composcd of alcohol in part

as long as 1t is nonbeverage grade alcohol products, we have followed in

TACA 3-1-102(a)(2)
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allowing these products to be classified as beers and/or malt liquors for
ABC purposes rather than light spirituocus liquors. There is no
declaration on the labels that the products contain beverage grade
cistilled spirits products which would carry them, for ABCD classification
purposes, into the hght spirituous category, or other classification in

which they could only be sold at liquor stores.

In support of the thought process used by the ABC Division in the
classifying of alcoholic beverages as to being wine products, distilled
spirits products, or malt beverage products, which includes both beer
and malt liquors as defined in the Arkansas Code, | am supplying to you
as an exhibit, a copy of a certificate of label approval |[COLA] submitted
by the Miller Brewing Company on a product called Sparks Light. It 1s
noted that on the middle of the TTB form reference is made to TTB TD-
21, the standard for FMBs. A review of the Sparks label plainly shows
that this is being sold and advertised as a premium malt beverage with
various ingredients such as caffeine, taurine, “natural flavors”, certified
color and other such items. At no place on the Sparks label is this
shown to be a beer that has been mixed with or blended with
consumable grade distilled spirits product.  If you will note on the TTB
form, block number four, the TTB, by its approval, classificd this product
as o malt beverage. Based on the alcohol content of 6% alcohol by

volume, which s less than 5% alcohol by weight, this product has been,



i my estimation, properly classified and allowed to be sold as a beer
product. There is nothing on the label to tell me or any other person
examining the label that “natural flavors” mcludes consumable distilled

spirits grade alcohol.

Also, on the classification issue I am submitting a copy of a TTB COLA
form for Mike’s Screwdriver Premium Malt Cocktail. It is plain, from
reviewing the TTB COLA form, that per block number five, the type of
product being approved is not a wine product and it is not a distilled
spirits product but it is rather a malt beverage product.  The front of the
label indicates that the product contains 8% alcohol by volume and for
this reason it will be classified by the state of Arkansas as a malt liquor,
which may only be sold for off premises consumption at retail liquor
stores. Sce ACA 3-5-101.  Eight percent alcohol by volume exceeds the
state’s standard for beer products which are limited to 5% alcohol by
weight or less. A review of the front body label shows that the product is
being offered as a premium malt beverage with natural flavors and
artificial colors. There is not one word on the label about the product
containing consumable grade distilled spirits alcohol. 1n fact, the neck

label advertses the product as a “flavored ale”.



Basced on this label and based on these representations | belicve the
ABCD has properly classified this product as a malt liquor, and not as «

hght spirituous liquor.

I'finally submit for your consideration the TTB COLA form submitted by
Mark Anthony Brewing Company on a product called Mike’s Hard
Pomeganate Lemonade, which is a beer product as it contains less than
5% alcohol by weight. A review of the TTB COLA form shows that this
product is submitted to and approved by the Federal government as a
malt beverage and not any other product category. Sce block number
five of the TTB COLA. A review of the bodv label shows that this is a
premium malt beverage with natural flavors and artificial colors. The
label, to comply with Federal rules, contains a declaration of alcohol
content which would not otherwise be necessary under Arkansas’ own
regulations.  On the neck label the product is identified as a flavored
beer. Based on the materials received and approved by the Federal
Government, and based on the contents of the label, I believe the ABC
Division has properly classified this product as a beer product that may

be sold under a retail beer permit.,

I do want to make one other observation which I consider to be of morc
than passing interest and that is the lack of au thority of the ABC

Division to regulate flavoring ingredients meant for use in food
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preparation.  Act 108 of 1935 provides in part at Ark. Code 3-1-103 that
flavoring products, which contain alcohol, are not part of the jurisdiction
of the ABC Division. I call to your attention the provisions of Ark. Code
3-1-103(c)(5) which contains a provision that the Thorne Liquor Act shall
not apply to “pure, ethyl, or denatured alcohol intended for use or used
for ....culinary purposes....” We, as a state agency, do not license or
have jurisdiction over lemon extract, banana flavoring, or vanilla extract,
[culinary] as found in the spice section of any grocery store in the state of
Arkansas. It is a very fair question as to whether we would have
jurisdiction to classify flavoring ingredients [culinary| which under
Federal law are not beverage grade alcohol. We do not have Jjurisdiction
over lemon extract on the grocer’s shelf. How do we bootstrap ourselves,
for classification purposes, if an FMB uses lemon extract? | understand
“beer” is exempt from Act 108 of 1935, but nothing in the beer definition

prevents none beverage grade flavoring agents.

D. TREATMENT OF “ALCOPOPS” IN OTHER JURISDICTIONS

I note in this section of my memo that “alcopops”, which has a broad
number of definitions depending on who you talk to, are currently
making the news and are being treated in various manners by different
states. T attach for your review a copy of an item that | have taken from

a blog on the alcohol beverage industry wherein the state of Utah has
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“Ughtened the rope” on where FMBs mayv be sold.  According to the
Oclober 1, 2008, item the state of Utah has now taken the position that
FMBs must classilied as spirits drinks instead of being classified as a
beer and that the same cannot be sold in grocery stores or convenience
stores. | supposc if the Arkansas Legislature wants to take this step they
arc free to do so but it would be very helpful to this agency if the
definition is crystal clear as to what the state would consider to be an

FMI3, as opposed to the Federal definition of FMBs.

I'also attach to this memo another article from the blog, which is dated
October 23, 2008, which states that Nebraska, along with the vast
majority of other states, continues to classify FMBs as malt beverage
products rather than distilled spirits products. According to the jtemn
from the blog FMBs arc regulated and taxed as beer in 48 states in the

nation.

E. TAX ISSUES

As I pointed out in the beginning of this memo while ABCD has the
power to classify alcoholic beverages and to issue permits and licenses
for the sale of alcoholic beverages, the ABC Division has absolutely no
powers over the collection or the levying of taxes. In this regard sce Ark.

Code 3-2-205(e)(1). 1t is very clear that the power to collect permit and



heense fees and “taxes imposced on alcoholic beverages” are exempted
from the powers ol the ABC Division or the ABC Enforcement Division.
Per the paragraph found at Ark. Code 3-2-205(¢)(2) the collection of all
such taxes and permit or license fees shall be by the Director of the of
the Dept. of DFA and his agents or employces, meaning the Revenuc
Dept. If the Arkansas Dept. of Revenue decides to classifies FMBs as
light spirituous liquors becausc they contain flavoring agents that may
contain nonbeverage grade distilled alcohol then 1 believe that would in
their power to do so as taxation is different from classification. [ note
that there is a separate tax rate in the Arkansas code [ACA 3-7-104] for
beer products, for malt liquor, for premixed spirituous liquor and light
spirituous liquor. It will be up to the Arkansas Revenue Dept. to decide
how they wish to classify FMBs for tax purposes. | note that the
Janguage found in ACA 3-7-104(3)(B) is very broad in that it states that
“light spirituous liquor” means any liquor distilled from the fermented
Juices of grains, fruits or vegetables and “any mixture containing liquor
distilled from the fermented juice of grain, fruits or vegetables...”, |
supposc that if we had an alcoholic beverage that was flavored with
banana extract, which might contain beverage grade alcohol, then that
would be cause for the Dept. of Revenue to say that this now should be
taxed as a spirituous liquor of some type or grade. 1 leave that to them

as that 1s within their jurisdiction and not the ABCD.



By my calculations if FMBs, for taxation purposes, arce flipped from the
beer rate to the light spirituous rate then the effective gallonage tax
would double.

F. SUMMARY

In summary, I believe that the ABC Division, on classification matters,
has properly classified, in accordance with the regulations promulgated
by the Federal Government, malt beverage products containing
nonbeverage grade alcohol flavoring agents as beers or malt liquors
depending upon the final alcohol content. At the same time the taxation
issues, which arc an entirely separate topic, must be decided by the
Arkansas State Dept. of Revenue.
DRB/kh
Attch: Letter of 10/22/08 - Bureau of Legislative Research

27 CFR§7.11

DOT-TTB Industry Circular No. 2008-3

27 CFR §25.15

27 CFR §7.22

TTB COLA Form - Sparks Light

TTB COLA Form - Mike’s Screwdriver

TTB COLA - Mike’s Hard Pomegranate Lemonade

Blog item of October 1, 2008 — Utah

Blog item of October 23, 2008 - Nebraska
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October 22, 2008

Mr_ "1 Leathers
Jeputy Director/Revenue Commissioner
Division of Revenue - DFA
401 DFA Building
1509 West 7th Street
Littde Rock, AR 72201

Diear Mr. Leathers:

At the October 20, 2008 meeting of the House & Senate Interim Committees on Public
Health, Welfare & Labor, the committees heard testimony that alcopops were classified as
“light spirituous” and should be taxed and regulated as distilled spirits. However alcopops are
currently being taxed and regulated as beer (malt),

As aresult the committees have instructed me to contact you and ask for a clarification (in
writing) on how alcopops are taxed and the justification for the way they are ¢lassified as
defined in the Arkansas Code.

I{ you have any questions or necd additional information, please do not hesitate to let me
3
KTIHOW,

Sineercly,

Kim Baxter
Senior Legislative Analyst

KBogw
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DEPARTMENT OF THE TREASURY Industry Circular
Alcohol and Tobaoco Tax and Number: 2008-3

Trade Bureau Date: July 23, 2008

Non-Compliant Flavored Malt Beverages
To: Brewers, Importers, and Others Concerned.
PURFPOSE

Trus circular reminds brewers, importers, and others of the strict limitations that apply
to the use of flavors and other nonbeverage ingredients containing alcohol in the
manufacture of flavored malt beverages (FMBs). The Alcohol and Tobacco Tax and
Trade Bureau (TTB) also wishes to advise industry members of TTB's position regarding
non-compliant FMBs and the serious consequences that will result from failure to
comply with the regulations that govern the manufacture of FMBs.

BACKGROUND

On March 24, 2003, TTB published a notice of proposed rulemaking in the Federal
Reqgister, TTB Notice No. 4, concerning beer and malt beverages (see 68 FR 14292).
Amang other things, TTB Notice No. 4 addressed the issue of whether certain products
marketed as FMBs should be classified as distilled spirits and taxed accordingly. Notice
No. 4 proposed regulations to permit the addition of flavorings and other ingredients
containing alcohol to beer and malt beverage products within specific limitations.

On January 3, 2005, TTB aublished a final rule, TTB 7.D.-21, which amended the
regulations governing the production, taxation, composition, labeling, and advertising
of beer and malt beverages (see 70 FR 194). The new regulations allow for the
addition of flavors and other nonbeverage ingredients containing alcohol to products
classified and taxed as beers and malt beverages but, in general, limit the alcoho!
contribution from such flavors and other nonbeverage ingredients to not more than
49%, of the alcohol content of the product. In addition, if a beer or malt beverage
contains more than 6% alcohol by volume, not more than 1.5% of the volume of the
finished product may consist of alcohol derived from flavors and other nonbeverage
ingredients that contain alcohol. These standards were incorporated into the
requlations in 27 CFR parts 7 (Labeling and Advertising of Malt Beverages) and 25
(Beer), and became effective on January 3, 2006.

Since the new regulations went into effect, TTB has determined that some brewers
have manufactured products that exceed the 49% or the 1.5% hmitation on the
addition of flavors and other nonbeverage ingredients containing alcohol. Accordingly,
TTH wishes to remind brewers of the strict limitations that apply to the addition of
flavors and other nonbeverage ingredients to beers and malt beverages. We also wish
to advise brewers of the serious consequences that may result from non-compliance
with these manufacturing standards for FMBs and of TTB's policy regarding the
teatment of non-compliant products.
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FLAVOR LIMITATIONS FOR FMBs

The requlations at 27 CFR 7.11 and 25.15 provide that a brewer may add flavors and
other nonbeverage ingredients containing alcohol to malt beverages and beer within
Certein imitations. For practical purposes, the requlations provide two distinct
standards for FMBs:

* 6% or Less ABV. If the alcohol content of the finished product is 6% or less by
volumne, it 1s subject to the gencral rule whereby not more than 49% of the alcohol
content of the finished product may consist of alcohol derived from flavors and other

nonbeverage ingredients that contain alcohol,

* Over 6% ABV. If the alcohol content of the fimshed product 1s more than 6% by

volume, not more than 1.5% of the volume of the fim

shed product may consist of

alcohol derived from favors and other nonbeverage ingredients that contain alcohol.

TTE will review the brewer's batch records to determine whether products are in
comphance with the above rules. The following are examples of batch records for FMB
products that illustrate how the above rutes apply to FMB products.

Example A - Batch Record for 6% or Less Alcohol by Volume FMB Product

%
Gallons
i u.s. Alcohol
Ingredients: Barrels of
Gallons by
Alcohol
Volume
Malt Base 1,200.00 37,200.00 9.60% 3,571.20
Total Malt Base Additions 1,200.00 37,200,000 | eeeee 3,571.20
Alcoholic Flavor Blender # 1 34.00 1,054.00 90.00% 948.60
Alcoholic Flavor Blender # 2 6.00 186.00 70.00% 130.20
Total of All Flavors and
Nonbeverage Ingredients 40.00 1,240.00 | -eee- 1,078.80
Containing Alcohol
MNon-alcohohe Flavor # § 360.00 11,160.00 | -—er } el
Water 1,400.00 43,400.00 | --er ]
Total of Non-A i
otal of Non-Alceholic 1,760.00 | 54,560.00 | - |
Additions
Grand Totals 3,000.00 93,000.00 | --e-- 4,650.00

(4,650.00 gallons of alcohol ¢
5.00%.)

b Inthis example, the calculated alcohol by volume of the finished product is 5.00%,

livided by 93,000.00 total galions of finished product =

7. Because the alcoho! by volume of the finished product is in the "6% or less”

Cowwwtthooy indusiry crreulars/archives/20084¢2008 03 him)
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category, the alcohol contribution from flavors and other nonbeverage ingredients

containmeg alcohol may not be more than 49% of the overall alcohol content of the
firnshed product. In other words, a maximum of 49% of 4,650.00 gallons (2,278.5
total nallons of alcohol) would be allowed.

3. In this examnple, the alcohol contribution from flavors 1s 1,078.80 gallons. This
represents 23.2% of the overall alcohol content of the finished product and the
product is in compliance with the 49% limitation. (1,078.80 gallons of alcohol from
flavors divided by 4,650.00 total gallons of alcohol in the finished product =
23.7%.)

Example B - Batch Record for Over 6% Alcohol by Volume FMB Product

i Gallons
. u.s. Alcohol
Ingredients: Barrels of
Gallons by
Alcohol
Volume
Malt Base 1,525.00 47,275.00 13.00% 6,145.75
Total Mait Base Additions 1,525.00 47,275,00 '} ----- 6,145.75
Alcoholic Flavor Blender # 1 40.00 1,240.00 90.00% 1,116,00
Alcoholic Flavor Blender # 2 10.00 310.00 58.70 181.97
Total of All Flavors and
Nonbeverage Ingredients 50.00 1,550.00 |  ----- 1,297.97
Containing Alcohol
Non-alcoholic Flavor # 5 355.00 11,005.00 | --ee- ] eeee-
Water 1,070.00 33,170.00 | ----- ] eee-
Total of Non-Alcoholic
425. 44,175.00 | -meem | eeeee
Additions 1,425.00 1
Grand Totals 3,000.00 93,000.00 | e--e- 7,443.72

1. In this example, the calculated alcohol by volume of the finished product is 8.00%.
{7,443.72 gallons of alcohal divided by 93,000.00 total gallons of finished product =
8.00%.)

7. Because the alcohol by volume of the finished product is in the "over 6%" category,
no more than 1.5% of the volume of the finished product may consist of alcohol
derved from added flavors and other nonbeverage ingredients containing alcohol.

tn other words, a maximum of 1.5% of 93,000 gallons of finished product (1,395
total yallons of alcohol) is allowed.

3. In this example, the alcohol contributed by added flavors is 1,297.97 gallons. Thus
represents 1.40% of the volume of the finished product and the product is 1n
compliance with the 1.5% limitation. (1,297.97 gallons of alcohol divided by
93,000.00 gallons of fimished product = 1,40%.)

hp wwwath vovandustry cireulars/archives/2008/1¢2008 03 himl 102872008
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TTB POLICIES REGARDING NON-COMPLIANT PRODUCTS

The regulations at 27 CFR 7.11 and 25.15 provide specific limitations on the use of
Havorings and other nonbeverage ingredients containing alcohol in the manufacture of
beer and malt beverage products. There are no tolerances that allow a producer to
exceed those imitations. Products that exceed those limitations are classified as
distilled spirits products and the following provisions of law will apply.

Unauthorized Production and Bottling

Distilled spirits may only be produced, bottled, and removed from a registered and
permitted distilted spirits plant (26 U.S.C. 5171). Therefore, the production of distilled
spinits at a brewery 1s not authorized and is a violation of the Internal Revenue Code of
1986 (IRC) and may result in penalty or other appropriate enforcement action.

Rate of Tax

Distilled spirits are taxed at the rate of $13.50 per proof gallon (26 U.S.C. 5001).
Therefore, products that exceed the limits in §§ 7.11 and 25.15 are distilled spirits and
will be taxed at the distilled spirits rate.

Date Taxes Are Due

The IRC provides that the tax on any distilled spirits produced in the United States at
any place other than a qualified distilled spirits plant shall be due and payable
immediately upon production (26 U.S.C, 5006(cy(2)). Therefore, the distilled spirits
tax will be due on the date that the finished non-compliant product batch is produced,
and all taxes, penalties, and interest will be calculated and assessed by TTB based upon
that date.

Mislabeling

The TTB regulations issued under the labeling provisions of the Federal Alcohol
Administration Act (FAA Act, 27 U.S.C. 205(e)) require that alcohol beverage labels
provide the consumer with adequate information about the identity of a product and
prohibit deceptive information on the label. Distilled spirits products that are labeled as
beer or malt beverages are mislabeled under the FAA Act and therefore may not be
introduced into interstate or foreign commerce.

QUESTIONS

If you have quostions about the information contained in this circular, please contact
TTB's Requlations and Rulings Division at:

By Mail: Requlations and Rulings Division
Alcohol and Tobacco Tax and Trade Bureau
1310 G Street NW, Suite 200 East
Washington, DC 20220

Phone: 202-927-8210.

R
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John 1. Manfreda
Administrator
Alcohol and Tobacco Tax and Trade Bureau
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JLOOHOL, TOBACCO PRODUCTS AND FIT REARMS
LOOHGL AND TOBACCG TAX AND TRADE BUKEAU,
-ALCOHOL,

SUBCHAPTER
. RS [ IS

subwrsrt B--Definitions

Standards far Beer
Sec. 25.15 Materials for the production of beer.
{1}

DEPARTMENT OF THE

Beer must be brewed from malt or from substitutes for malt.

Unly rice, grain of any kind, bran, glucese, sugar, and molasses are
substitutes for malt. In addition, you may also use the following
marerials as adjuncts in ferment ing beer: honey, fruit, fruit juice,
truit concentrale, herbs, spices, and other food materials.

() You may use flavors and other nonbeverage ingredients
containing alechol in producing beer. Flavors and other noenbeverage
ingredients eontaining aleohol may contribute no more than 49% of the

beer that contains 5.0% alcohol by volume must derive a minimum of
2.55% aleohol by volume from the fermentation of ingredients at the
brewery and may derive nol more than 2.45% alcohol by volume from the
addition of flavors and other nonbeverage ingredients containing
aleohol. In the case of beer with an alcchol content of more than 6% by

il alcohol content of the finished beer. For example, a finished

tume, no more than 1.5% of the volume of the beer may consist of

aleohol derived from added flavors and other nonbeverage ingredients

containing alcohol,
(P8 T.0D.-21, 70 FR 235, Jan. 3, 2005, eff. Jan. 3,

Copyright 2001 . Legal Content Inc., all rights reserved.
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27OCFR Seo. b,z

TITLE 277 - ALCOHOL, TOBACCO PRODUCTS AND F1REARMS
CHAPTER T--ALCOKOL AND TOBACCO TAX AND TRADE BUREAL
SUBCHAVPTEE A- - ALCOHOL,

PART 1o - LARKLING AND ADVERTISING OF MALT REVERAGES
subpart C--Labeling Requirements for Malt Beverages

, DEPAKTHMENT OF THE TREASURY

Sec. 7.22 HMandatory label information.

There shall be stated:

{a} Un the brand label:

(1) Brand name, in accordance with Sec. 7.23.

{2} Class, in accordance with Sec. 7.24.

{3} Name and address (except when branded or burncd in the
container) in accordance with sec. 1,25, excepl as provided in paragraph
(b} of this section.

(4} Net contents {except when blown, branded, or burned, in the
container) in accordance with Sec. 7.27.

{5) Alcohol content in accordance with Seec. 7.7, for malt
beverages that contain any alcohol derived from added flavors or other
added nonbeverage ingredients (other than hops extract) containing
aloohol .

(b} On the brand label or on a separate label (back or front):

{1} In the case of imported malt beverages, name and address of
importer in accordance with Sec. 7.25.

{(2) In the case of malt beverages bottled or packed for the holder
of & permit or a retailer, the name and address of the bottler or
packer, in accordance with Sec. 7.25.

{3} Alcoholic content, when required by State law, in accordance
with Sec. 7.71.

{4) A statement that the product contains FD&C Yellow No. 5, where
that coloring material is used in a product bottled on or after October
G, 1984 .

(57 [Reservad]

(6} Declaration of sulfites. The statement "Contains sulfites® or
“Contains {a) sulfiting agent({s)® or a statement identifying the
specific sulfiting agent where sulfur dioxide ot a sulfiting agent is
detected at a level of 10 or more parts per million, measured as total
sulfur dioxide. The sulfite declaration may appear on a strip label or
neck label in lieu of appearing on the front or back label. The
provisions of this paragraph shall apply to:

(i} Any certificate of label approval issued on or after January 9,
19837,

{ii) Any malt beverage bottled on or after July 9, 1987, regardless
ol the date of lssuance of the certificarte of label approval ; and,

(iid) any malt beverage removed on or after January ¢, 1988.

{7) Declarvation of aspartame. The following statement, in capital
intters, separate and apart from all other informaticn, when the producc
contains aspartame in accordance with Food and Drug Administration (FDA}
regulations: "PHENYLFETONURICS: CONTAINS PHAENYLALANINE. "

tParagrapl (b} () approved by the Office of Management and Budget under
Control No. 1512-0469)

'r.b. 6521, 25 FR 13859, Dec, 29, 1960, as amended by T.D. ATF-94, 46 PR
SHG9T, Wovo 6, 1981 T.D. ATF-150, 48 FR 45557, OcL. 6, 1983; T.D. ATK-
SeU, BOOFR 51852, Dec. 26, 198%: T.D. ATF-236, 51 PR 34710, Sept. 30,
Page; ToDL ATE 282, 54 Fr 7162, Feb. 16, 1989; T.D. ATF-312, 56 FR
L0V daly 90 1951 TLDL ATF-339, 58 FR 21231, Apr. 19, 1993; T.D. ATF-
A4 PR 49732, Aug. L9, 1993; T.D. TTB-12, 69 FR 33571, June 16,
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Au04 TTH TLD. 21, 70 R 234, Jan. 3, 2005}

Copyright 2001, Legal Content Ine., all rights reserved.
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e OMB No. 1512-0092 (11:3072005;
; DEPARTMENT OF THE TREASURY
; ALCOHOL AND TOBACGO TAX AND TRADE BUREAU
APPLICATION FOR AND CERTIFICATION/EXEMPTION
OF LABEL/BOTTLE APPROVAL

X 7 g«” {Soe nstructions and Paporwork Reguction Act Notice o k)
7 PLANT LGISTRYWBASIC PERMITIREWER'S NG, | PART | - APPLICATION ] )
e . 7 NAME AND ADDRESS OF APPLICANT AS SHOWN ON PLANT REGIGTIY, BASIC
BH A WL BEGA B BH MBI PERMIT O BHEWER'S NOTICE  INCLUDE APPROVED DBA OR TRADENAME IF
BH DM WL B TR [ BROWIE AL LISED ON THE LABEL (Required)

.- Mt Brewing Company

3 e 4 gﬁ;f;giispR{)DUCT idban The Steel Brewing Co
be: '] P £,
Wit ji.ﬂaraaukee, Wi 53208

[ JUISTILLED SPIRITS
PIMALTBEVERAGE 17, NG ADDRESS. F DIFFERENT

E o sl Rl Baotabara A Whitshe sd
Sparks Light - ) Miller Brewing Company
&. F?&N’i,;ii i g {5' iy} — I Hightand Baulavary

Spatksl g Mirvaukee, W1 53208

8 EMAILADDRESS |10 LAB.NO. & DATEIPRE. | |17, TYPE GF APPLIGATION [k spphcntia bosfusl)
viutshead Latbaiaidmbes oom i {t any) BAPORT RO, 8 DATE (Hanyl |, [ CERTIFICATE OF LADEL APFROVAL
RIS i, Sy L, Mi 99271 600-000285 b [} CERTEICATE OF EXEMPTICN FHOM LABEL APTTRVAL
11 kT CONTENTS 12 ALCOHOL 13 WINE APPELLATION (if un [obol) Forseleln enly” [Filin State pblrwvision)
16 97 Can O o [] DISTNCIIVE LIQUOR BOTILE APPROVAL TOTAL
o So% . . o BOTTLE CARACITY BEFORE CLOSURE o
14 WINE VINTAGE . PHONE NUBER 16, FAX NUMBER {Fill i wrmount)

o on ey » ) 4 [J RESUBMISSION AFTER REJECTION

{414 § 314567 (414 ) 9313732
i ] i it = PO L B s e M5 X ot
1% AN ORGING (3 AFPEARING ON MATERIALS FIRMLY AFFIXED TO THE CONTAINER (s 0. copa, colosonls, coks, ofc ) OTHER THAN THE LABELS AFFUED
O, DR U BLOAIN, BRANDED OF EMAGEEED ON THE CONTAINER (s g, ol cordonts, wic | THIE WORDING MUST BE NOTED HERE TVEN F 1T DUPLICATES

FORTIONS OF THE LABELS AFFIXED BELOW, ALSD, PROVIDE TRANSLATIONS OF FOREIGH LANGUAGE TEXT APPEARING ON LABELS

Fedtured T

PART Il - APPLICANT'S CERTIFICATION

Undet the altive ot porjury, t deciure that of appeating on this application are true and corrnct to the best of my andge and botisf.
sinet, that the represeitations on the lubiels sitached 10 s form, indluding supph i & Uuly and correctly represent the content of the
containess o which these labels will be appiicd. | also entily that | have read, understood und complied with the conditions snd instructions which are

attuched to an ongios! TV F 516031, Corticate/E xemption of LabetBottie Approyal
19 CATE OF wmmm%’;; NATURE OF RIZEDAG J‘!’f?t PRINT NAME OF APPLICANT OR AUTHROIZED AGENT
IR0 5 /Z'%w ¢ y’3 Barhara A, Whi d, Requiatory Atlairs Speciali
I PART lil - TT8 CERTIFICATE
This s isuue <t 1o applicable laws, regulstions and a5 sut forth in the Insructions portion of this form

22 DATE SSUED 123 fm?m 53 SIGNATURE, ALCOHDL AND TOBAGCO TAX AND TRAGE BUREAU
SEP 22 s Preoren
A FOR TTB USE ONLY )
By 01/073/2000, the label and corresponding tormula must comply .
with TTH TD-21 Thas final rule piffa Inﬁns on the quantity of f\p';?r'?Veq pending rulemaking on
aicohud m s malt beverage that may be derived from flavors and ight (lite) and carbohydrate
other nonbevesage ingredhents, and requires an alcobol content representations,
statement on the brand label if the product contains any alcohol See TTB Ruling 2004-1

derived from added flavors or other nonbeverage ingredients o e
- [rv——
{egher than haps exiract) containing alcobol, } )

AFFIX COMPLETE SET OF LABELS BELOW (Sea Goneral Instruchons 4, 6 and 7)

TTRF 6100 3113 2005 PREAOUS EDMION 18 OBSOLETE



OMB No. 1513-0020 10123 1/2000

FORTTB USE ONLY DEPARTMENT OF THE TREASURY
. ALCOHOL AND TOBACCO TAX AND THADE BUREAU
T8I0 APPLICATION FOR AND
0705001001015 CERTIFICATION/EXEMPTION OF LABEL/BOTTLE
APPROVAL
i Back
1. REP. 1D NO. (f any) |7 OR (See Instructions and Paperwork Reduction Act Notice on Bac )
906 22
= L —— RE——— Sem
PART | - APPLICATION
Je. NAME AND ADDRESS OF APPLICANT AS SHOWN ON PLANT
;"gg‘;‘;@;‘gymggc g‘g%%%%(;&(ggquimd)-”REGBTRY. BASIC PERMIT OR BREWER'S NOTICE. INCLUDE APPROVED
PERMIT/BREWER'S b o . DBA OR TRADENAME IF USED ON LABEL {Required)
NO. (Raqui{ed) e amesile

BHR-KY-MAR- 15000 Inported Mike's Hard Lemonade Co., Mark Anthony Brewing Inc.
) 2921 DIXIE HwY

4. SERIAL NUMBER 5. TYPE OF PRODUCT SHIVELY KY 40216
(Required) {Required)

075001 WINE MIKE'S HARD LEMONADE CO. (Used on label}

OIBTILLED SPIRITS

w4 MALY BEVERAGE

6. BRAND NAME (Required) Ba. MAILING ADDRESS, IF DIFFERENT
MIKE'S

7. FANCIFUL NAME (7 any)
MIKE'S SCREWDRIVER

9. EMAIL ADDRESS 10. FORMULA/SOP 1. LAB. NO. & 18. TYPE OF APPLICATION
\ | 4 JNO. DATE / PREIMPORT KCheck applicable box(es))
AHILTON @ MANKANTHONY COM
' g Onr.co (If any) INO. & DATE (if any}
MAB“MBSD'1 a o CERTIFICATE OF LABEL APPROVAL
12. NET CONTENTS 13. ALCOHOL 14. WINE CERTIFICATE OF EXEMPTION FROM L ADEL
8FL OF ICONTENT APPELLATION IF ON b A:mc:u:u T
- . “Forsalein _ oniy" n State
8 LABEL abbreviation | Y
15, WINE VINTAGE DATE IF ON 16. PHONE NUMBER [17. FAX NUMBER DISTINCTIVE LIQUOR BOTTLE APPHOVAL.
LABEL TOTAL BOTTLE CAPACITY BEFORE
{604) 264-4014 (604) 263-9097 c CLOSURE _ (Fill in amount)
RESUBMISSION AFTER REJECTION
d. TIB 0. HO. .

19 SHOW ANY WORDING (a) APPEARING ON MATERIALS FIRMLY AFFIXED TO THE CONTAINER (e.g., caps, celoseals, corks,
ate.} OTHER THAN THE LABLES AFFIXED BELOW, OR {b) BLOWN, BRANDED OR EMBOSSED ON THE CONTAINER (6.9, net
contents etc ). THIS WORDING MUST BE NOTED HERE EVEN IF IT DUPLICATES PORTIONS OF THE LABELS AFFIXED
BELOW ALSO, PROVIDE TRANSLATIONS OF FOREIGN LANGUAGE TEXT APPEARING ON LABELS.

"MIKE'S” INSIDE LEMON DESIGN EMBOSSED ON BOTTLE SHOULDER AND PRINTED ON CAPS. STIPPLE EFFECT
EMBOSSED ON SOTTLE SHOULDER

PART Il - APPLICANT'S CERTIFICATION

Unider the ponalties of perjury, | declare; that all statements appeading on this application are true and correct 1o the best of iny
knowledge and behiel, and, that the representations on the labels atached to this torm, including supplemental documents, Uuly and
correctly represent the content of the contaners to which these labels will be apphied. | also cenify that | have tead, undersiood and
comphed with the condions and nzliuctions which are atlached 16 an ordginal TTB F 5100 31, Centificate/E xemption of Label/otis
Approvai

20. DATE OF 121. SIGNATURE OF APPLICANT OR AUTHORIZED AGENT 22. PRINT NAME OF APPLICANT OR
APPLICATION | (3o anon was e-fiods AUTHORIZED AGENT
02152007 ANGELA HILTON

PART lif - TTB CERTIFICATE

This ceruticate is issued subject to applicable laws, regulations and conditions as set forth i the Instructions partion of this
form

23 DATEISSUED  f24 AUTHORIZED SIGNATURE, ALCOHOL AND TOBAGGO TAX AND TRADE BUREAU
o ar T8 Specialist (electronically approved signature)




FUR 1B USE ONLY
QUALIFICATIONS EXPIRATION DATE (it
any)
STATUS
Trus apphcation has been APPROVED
CLASS/TYPE DESCRIPTION
MALT BEVERAGES SPECIALITIES - FLAVORED
AFFIX COMPLETE SET OF LABELS BELOW
image Type: Brand {front)
Actual Dumernsions 5inches W X 2.88 inches H
B osg 3+
® =1 :t:!.‘.i
ggs RE Seg
-ﬁng ae ==
2 % :i-_-‘
E B8 32
8 1=
23
premium malt 5]
cock 2
-3 ‘. e y 2 E‘
enjoy, 28
4' - g : E
1
=L
a5
fmaye Type: Hock
Actual Dimensions: 4 inches W X 1 25 inches H
premiup ralt
cocktai

178 F 510031 (£/2006) PREVIOUS EDITIONS ARE OBSOLETE
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OM  No. F513-0020 Page 1ol !
OMB No. 1513-0020 (01/37/2009)
FOR TTB USE ONLY DEPARTMENT OF THE TREASURY
ALCOHOL AND TOBACCO TAX AND TRADE BUREAU
mBIn APPLICATION FOR AND
G73090016002202

CERTIFICATION/EXEMPTION OF LABEL/BOTTLE
APPROVAL

T REP.ID. NO. (i any) |GT oR (See Instructions and Paperwork Reduction Act Notice on Back)
G0G 02
PART | - APPLICATION
2. PLANT 3. SOURCE OF 8. NAME AND ADDRESS OF APPLICANT AS SHOWN ON PLANT
REGISTRY/BASIC PRODUCT (Required) REGISTRY, BASIC PERMIT OR BREWER'S NOTICE. INCLUDE APPROVED
PERMIT/BREWER'S ot DBA OR TRADENAME IF USED ON LABEL (Required)
NO. (Required) ¥} Domestic
BR-NY-MAR-15000 3 impores Mike's Hard Lemonade Co , MARK ANTHONY BREWING INC
445 SAINT PAUL ST
4. SERIAL NUMBER 5. TYPE OF PRODUCT H ROCHESTER NY 14605
(Required) (Required)
07PLOY fTé wINE MIKE'S HARD LEMONADE CO. {Used on label)
[F1 osncen smrms
[#1 waLt BEvERAGE

MIKE'S

6. BRAND NAME (Required)

7. FANCIFUL NAME (If any)
MIKE'S HARD POMEGRANATE LEMONADE

8a. MAILING ADDRESS, IF DIFFERENT

9. EMAIL ADDRESS 10. FORMULA/SOP  [11. LAB. NO. & 18. TYPE OF APPLICATION
T T o NO. DATE / PREIMPORT [(Check applicable box{es))
AFHLTON @ MAFIKAD R
AHILTON @ KANTHONY.COM (if any) NO. & DATE (if any)
MAB-PL-1 a 2 CERTIFICATE OF LABEL APPHOVAL
12. NET CONTENTS 13. ALCOHOL 14. WINE CERTIFICATE OF EXEMPTION FROM LABEL
112 FLOY CONTENT APPELLATION IF ON B [ aeerovaL
- L ABEL : “For snimin enly” (Fiil In State
5 abbreviation.}
15. WINE VINTAGE DATE IF ON 16. PHONE NUMBER ]17. FAX NUMBER DISTINCTIVE LIGUOR BOTTLE APPROVAL
LABEL [0} TOTAL BOTTLE CAPACITY BEFGRE
{604) 264-4014 (604) 263-2097 c. CLOSURE ____ _ (Flll in mmount)
RESUBMISSION AFTER REJECTION
d B3 reowne

19, SHOW ANY WORDING (a) APPEARIN
ele.) OTHEN THAM THE LABLES AFFIXE
contents ete )y THIS WORDING MU

G ON MATERIALS FIRMLY AFFIXED TO THE CONTAINER
D BELOW, OR (b) BLOWN, BRANDED OR EMBOSS
5T BE NOTED HERE EVEN IF IT DUPLICATES POHTIONS OF THE LABELS
BELOW. ALSO, PROVIDE TRANSLATIONS OF FOREIGN LANGUAGE TEXT APPEARING ON LABELS.

MIKE'S® INSIDE LEMON DESIGN PRINTED ON CAPS AND

{e.g, caps, celoseals, corks,
ED ON THE CONTAINER (6.4., net
AFFIXED

EMBOSSED ON BOTTLE SHOULDER

PART Il - APPLICANT'S CERTIFICATION

Under the penallies of perjury, | declare: that all
knowicdgs and behe

statements appeanng on this application are true and corract 1o the best of my
I, and, that the representations an the tabols attached to this
coirectly represent the content of the contamers lo which these labels will be applied | also certily that | have read, understond and
comphad with the conditions and instructions which are attached to an onginal TTB F §100.31, Cettificate/Exemption of LabelSote

form, including supplemental documents, truby and

Apgpnaval
20. DATE OF {21, SIGNATURE OF APPLICANT OR AUTHORIZED AGENT 22. PRINT NAME OF APPLICANT OR
APPLICATION (Ap;?!w;at;on was a-hied) AUTHORIZED AGENT

TYOS2007 ANGELA HILTON

bt/ fwewew rthonlinge sovieolmontine/viewColaDetnaile dev?actionz=npbl

wehormDinnbavden 117972007



ONB No. 1313-0020 I {3

PART Il - TTB CERTIFICATE

This certificate is issued subject to applicable laws, regulations and conditions as set forth in the instructions portion of this
form.

23. DATE ISSUED |24, AUTHORIZED SIGNATURE, ALCOHOL AND TOBACCO TAX AND TRADE BUREAU
11/09/2007 m

FOR TTB USE ONLY

QUALIFICATIONS EXPIRATION DATE (if
any)

STATUS
THE STATUS IS APPROVED,

CLASS/TYPE DESCRIPTION
MALT BEVERAGES SPECIALITIES - FLAVORED

AFFIX COMPLETE SET OF LABELS BELOW

Image Type Brand (hom)
Actual Dimensions 4 88 inches W X 2.81 inchas H

Iﬁgﬂadeﬁ THE perT THING

TO HAPPEN
TO LEMONADE
FINCE THE LEMON,

COLD. HARD. REFRESHING.

READE BY LAICE'S RARD ENCRADECD, RECHESTER WY -~

PRENTIIV MA
BATURAL FLAVORS AND AR

image Type Nock
Actuat Dimensions. 4. 63 inches W X 1.88 inchas H

Bups:/2wson thonlime gov/colasonline/viewColaDetatls.do?action=publicFormDisplav&u . V1972007



Diageo slams new alcohol law in Utah

1 Octlober 2008

Source. Just-drinks
Smirnoff Ice "no longer available” in Utah

Supplies of flavoured malt beverages to Utah may cease, following new
state laws restricting access to the drinks, Diageo and other drinks firms
have said.

A new law in Utah means flavoured malt beverages (FMBs) must be
classified as spirit drinks, instead of beer, and can only be sold in state-
controlled alcohol stores, not grocery and convenience stores.

Many drinks distributors believe the law, which is effective from today (1
October), makes it no longer cost-effective to supply the drinks to the
market, just-drinks understands.

Utah is well-known in the US for its restrictive alcohol policy, a stance
largely attributed to its strong Mormon influence.

A US spokesperson for Diageo told just-drinks today that the new law
was a "lose-lose for everyone”.

The drinks giant said: "Thanks to the legislature, Smirnoff Ice is no
longer available in Utah.

"By effectively killing this segment of the beer category, it's not only
consumers and retailers who suffer, it is also the state, which will lose
revenue. In the meantime, this does absolutely nothing address the real
issue of underage drinking."

In addition to new sales restrictions, the Utah authorities have ruled that
all labels for FMBs must receive state clearance before products can be
put on shelves. Labels must also state clearly that the product is an
alcoholic drink.



Diageo Applauds Nebraska Liquor Control
Commission's Decision to Follow Federal Alcohol
Regulations

bastupdale. 550 pm EDT Gl 23, 2008

Boniree PlNewswing

Commission Upholds Compliance with Federal Standards for
Classifying Beer

Diageo, the world's leading spirits, wine and beer company applauds
the Nebraska Liquor Control Commission (NLCC) for adopting a rule
that codifies Nebraska's longstanding practice of following federal
standards when it comes to classifying beer.

After a public comment period that began on July 31, 2008, the
Commission upheld Nebraska's logical classification of flavored malt
beverages as beer. Flavored malt beverages, which are mait based and
contain the same alcohol as traditional beer, are regulated and taxed as
beer in 47 other states across the country. The U.S. Treasury's Alcohol
and Tobacco Tax and Trade Bureau ("TTB"), the federal agency
responsible for regulating alcohol, decided to affirm the longstanding
classification of flavored malt beverages as beer in 2005, after an
extensive investigation and comment period.

"The Liguor Control Commission's decision to continue regulating
flavored malt beverages as beer aligns Nebraska with the Federal
Government and nearly every other state,” said Winn Atkins, Senior
Director of State Government Relations, Diageo North America. "This
ruling allows our flavored malt beverages to continue to be sold at a
reasonable price and enjoyed responsibly by adult consumers in
Nebraska. We do not want to the business of anyone under 21, period."

Some groups in Nebraska, like Project Extra Mile, advocated raising
taxes on flavored beer products in a misplaced attempt to reduce
underage drinking. Raising taxes on flavored beer, which represents
less than 2% of all alcohol beverages sold, will not effectively combat
underage drinking.





