
IWPARTMENT OF ENVIRONMENTAL QUALITY EXHIBIT G
SUBJECT: Regulation Number 33; Motor Vehicle Racing Facility Regulations

PESCR1PTION: The amendments involve incorporating changes made by Act 1287 of
2009 into Chapter 3 Rcg33.30l(l)) and Reg.33.301(E). These changes define the
necessary requirements for racing facilities to apply br an initial annual permit from the
ADFQ. These amendments ensure that the regulation is consistent ith Arkansas
statutory law, and incorporates the language ol Act 1287 without substantive change.
The amendments also involve updating formatting, correcting typographical errors and
inconsistencies in the rule.

1 he proposed amendments to Reg.33.301 .(l)) determine pre—permit requirements for
facilities in certain counties, This section determines areas of the state in which facilities
are exempt from Reg.33.30l(A)-(C). Changes made to Reg.33.301(E) involve the
minimum distance from the boundary of another county for permitted or constructed
facilities. The minimum distance is changed from three miles to one mile from the
boundary of another county. The changes made to Reg.3 3 .3() 1(1)) and Rcg.33 .301 (F)
also involve changes for motor vehicle racing facilities located in a county ha ing a
population between 80.000 and 90.000 according to the 1990 Federal Decennial Census.
I’he rule is changed from north to south of a navigable waterway that traverses the state
or more than two miles from an interstate highway, public or private school or church
facility in place at the time of the original permit application.

PUBLIC COMMENT: A public hearing was held on October 8, 2009. The public
comment period expired on October 22, 2009. No public comments were submitted to
the agency. The proposed effictive date is February 15, 2010.

CONTROVERSY: This is not expected to he controversial.

FINANCIAL IMPACT: There is no financial impact.

LECAL AUThORIZATION: This rule implements Act 1 287 of 2009 (amending Ark.
(‘ode Ann. § 8-10-304), which expanded options for constructing and operating motor
vehicle racing facilities. The Arkansas Pollution Control and Ecology Commission shall
have the authority to promulgate any and all necessary rules and regulations to implement
that section. The rule changes define the necessary requirements for racing facilities to
apply for an annual permit from the Arkansas I)epartment of Environmental Quality and
incorporate the language of Act 1287 without substantive change.
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CHAFFER I: TITLE, INTENT AND PURPOSE

keg. 33.101 TItle

The following nibs and regulations, adopted by authority of and in accordance with theprovisions of A.CA. Sectinn 8-1-203. 8-10 3O3(aX3XI), and 8-l0-304(bX6) shall be known asthe “Motor Vehicle Racing Fdeility Regulations:’ hereinaftei rcferred to as Regulation Siiinher3.’.

keg. 33.102 Purpose

The purpose of this regulation is to implement the prrn4sions of A.C.A. Sections 8-10 302, 8-10-303, and 8-10 304.

keg. 33.1 03 ApplIcabIlity

This regulation shall apply to all motor vehicle racing facilities constructed on or after January 1,1995. All permits previously issued to motor vehicle racing facilities shall remain in effect forthe full period of time for which they were issued. Subsequent applications for pennit renewalshall comply with the requirements of this regulation.

keg. 33.1W SeverabIlity

If any provision of this regulation, or the application ofsuch provision to any person orcircumstance, is held invalid, the remainder of this regulation, or the application ofsuchprovision to persons or circumstances other than those as to which it is held invalid, shall not heaffected thereby
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(‘HAPTKR 2 DEFINITIONS

All worth, terms, and phrases used in this regulation, unless the context otherwise requires, shall

hae their usual meaning. In addition. for purposes of this regulation, the following definitions

apply:

“eAnnual permit” means the permit issued to a motor vehicle racing facility on an annual basis

after the issuance of the initial permit.

“ajutomobiics or trucks modified for racing” means any vehicle designed to be operated with

at least four wheels in contact with the ground and a gross dry weight, excluding the driver, of

more than one thousand l,OOO) pounds which is used in competitive racing or public racing

demonstrations at a motor vehicle racing facility in Arkansas.

“hegin construction” means the initiation ofphysical on site construction activities on a motor

vehicle racing facility which are of a permanent nature.

“Commission” means tbe Arkansas Pollution Control and Ecology (‘ommission.

“rjompetlthie racing of automobiles or trucks that are modified for racing” means any

event in which it is possible to compare the performance of the participants, even ilsuch

comparison is not actually done; or any event designed as an exhibition ofdriving skill.

“4onstrueted” means the completion of physical on-site activities so that a motor vehicle

racing facility is capable of hosting competitive racing events.

“Department” means the Arkansas Department of Environmental Quality, or its successor.

When reference is made in this regulation to actions taken by or with reference to the

Departmcnt, the reference is to the staffof the Department acting at the direction of the l)ircctor.

“designed and used for competitive racing” means any motor vehicle racing facility capable

ofhosting competitive racing.

“ilnitlal annual permit” means the first permit issued to a motor vehicle racing facility.

“mMaterial change” or “mfrjaterialiy different” means the addition of a new racing venue or

other substantial and significant modification to the way the facility is operated.

“n%flotor vehicle racing facility” means any outdoor facility used for competitive racing by

automobiles or trucks that are modified for racing.

2-1



(3) For proposed facilities located within three ( t) miles of more than one county, the
party shall file the petition with the counts’ clerk Ibr each county.

(C lhe city or county clerk, as the case may he, shall verify the petition pursuant to A (‘.A
Section 70 100.

i) I he clerk shall determine the sufficiency of the signatul Cs and certify the
sufficiency or insufficiency of the signatules in writing to Al)TtQ the I)epaiinent.

(2) Ihe clerk’s decision is not subject to review by the l)epartment or the
(‘ommission

(3) ‘Ihe yta city or county clerk’s certification shall be valid for a period of
c ighteen (1 8) months from the date of issuance.

(D) Reg3.30l(A) (C) shall do not apply to any motor vehicle racing facilities located
a navigahk waterw l4atwofseslhe stat and in a county having a population

between eighty thousand (80,000) and ninety thousand (90,000) according to the I 99()
Federal 1)ecennial Census. and that are:

(I) South of’ a itavigable water\sav that tra crss th’ tate, or

2) More Titan two 2j miles from an interstate highway. public or ph ate schooi, or
church !acilitv in place at ihrtitne of the ot inaI pernut application.

(F) No motor vehicle racing facility shall he permitted or constructed within thret 4 ) mdc.
nm ( 1) niilu oCthe boundary of another county ifthe proposed motor vehicle racing
facility will he located rdcn4-a ni+4-gah3e warerway-+ha+ reti the tfrt-aR4 in a
county having a population between eighty thousand (8(3,000) and ninety thousand
(90,000) according to the 1990 Federal Decennial Census. and that aic:

(I) Sc otli of ana iahJc atcrv ai that tras crs thc statc or

() More than two (2) milus urn an miersiate luglic a . public or pr ate school. ut
church facility in 2Laee at the tate of the original pfimit4ppkctifr

Reg. 33.302 Initial Annual Permit Application Requirements

(A) All motor vehicle racing facilities constructed after January 1. l995 shall obtain a permit
in accordance with this regulation.

(B) Except as provided in Reg.33.301(D), all initial annual permit applications for a motor
vehicle racing Facility shall meet the requirements ofReg.33.301(A) (C). The party
must provide the clerk’s certification of the signatures on the petition with the motor
vehicle racing facility permit application.

(C) Applications shall include a written proposal for the motor vehicle racing facility
containing the substance of the proposed motor vehicle racing facility, including:
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CHAPTER 3: PERMIT REQUIREMENTS

Reg333OI Initial Annual Permit PreAppllcation Requ ireinents

(A) The party seeking the motor vehicle racing lhcility initial annual permit must obtain

consent and signatures on a petition that approves the construction of the motor vehicle

icing facility At IL st 7- Lnt n\ peiccnt i of the property owncrs and

izJi pelLent jZoJ of the tegistcicd otcis ho ov4n property or live within thiLe

(3) miles of the outside boundary of the proposed motor vehicle racing facility must

consent and sign the petition. For proposed facilities located within three (3j miles of

more than one county, at least 74 sn Ii percent 7S’oI of the property owners irid

LIII percent (3°j olthe i egistered votu s within three (3) miles of the

outside boundary of the proposed motor vehicle racing facility in each county must

consent and sign the petition. The petitions shall include:

(1) A written description of the proposed motor vehicle racing facility including:

(a) The motor vehicle racing facility address or legal description of the

property

(h) A description of the types of motor vehicles proposed for racing at the

motor vehicle racing facility;

(c) The maximum projected noise level of the racing vehiclesj

(d) A description of the kinds of races and the types of buildings, stands, or

other physical plant proposed for the motor vehicle racing facility;.; and

(e) Estimates of traffic counts and numbers ofspectators.

(2) The registered voter’s or consenting property owner’s name and signature;

(3) The registered voter’s or consenting property owner’s residence address or the

legal description of the property located within the three— (3) mile area; and

(4) The (late of the registered voter’s or consenting property owner’s signature.

Signatures become invalid sixty (60) (lays after signing.

(B> The party seeking the motor vehicle racing facility permit shall file the petition.

(I) For proposed facilities located within the boundaries of any city or town, the party

shall file the petition with the city clerk.

(2) For proposed facilities located wholly or partially outside the boundaries of any

city or town, the party shall file the petition with the county clerk.
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1) A (lescription of the types of motor vehicles proposed tor racing at the motorvehicle racing facility;

(2) The maximum projected noise level of the lacing vehicles

() A description of the kinds of races and the types of buildings, stands, parkinuareas, or other physical plant proposed for the rnotoi vehicle racing facility:
(4) Estimates of traffic counts and numbers of spectators;

(5) A ii affic control plan:

(6) A copy of the city or county clerk’s certification oi the signatures on the petitionas required by Reg33 .301 ((‘);

(7) A sample copy of the petition:

(8) A disclosure statement in accordance with Regulation \mihi 8; and
(9) Any other relevant permit information as may he determined necessary ftr thepermit application by the I)epartrncnt.

(D) All permit applications for a motor vehicle racing facility shall he on such forms andcontain such information as the Department may reasonably require.
(F) Ifi while processing an application that has been determined to he complete, theDepartment determines thaF additional information is necessary to evaluate or take finalaction on that application, the Department may request such information in writing andset a reasonable deadline for a response.

(F) Any applicant who fails to submit any relevant facts or who has submitted incorrectinformation, shall, upon becoming aware of such failure or incorrect submittal, promptlysubmit such supplementary facts or corrected inlbrmation, In addition, an applicant shallprovide additional inlbrmation as necessary to address any relevant requirements thatbecome applicable before final action is taken on its application.

Reg.33.303 Public Participation

(A> For the initial annual permit application, the Department shall conduct a public hearingon the proposed motor vehicle racing facility. The I)epartment shall set a date for thepublic hearing to be held on the proposed motor vehicle racing facility annual initialpermit decision which shall not be less than thirty (30) days after the filing of the initialannual permit application. The hearing may he adjourned and continued if necessary.Any interested persons may appear and contest the granting of the approval or renewal ofthe motor vehicle racing facility permit. Affidavits in support of or against the proposedmotor vehicle racing facility or a permit renewal, which may be prepared and submitted,shall be examined by the Department.
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(ID Public notice of an initial permit application and notice of public hearing shall he

published in a newspaper of general circulation in the county in which the motor vehicle

racing Iacihty is proposed to be located, ‘ilie Department shall provide or approve the

(urinal of the notice. ‘1 he notice shall include:

(l ‘(he motor vehicle racinu facility name and business address or legal description

of the pi opcrtv:

(2) ‘1 he type of permit thr which the application has been made;

3) The date the application was deemed adniinistrativcly complete;

(4) Notice of the [)cparl ment ‘s proposed decision;

(5) 1 he date, time and place of the public hearing; and

(6) A statement that oral public comments will be accepted at the public hearing. ‘I o

ensure comments are accurately recorded, the Department prefers written

comments. The period for written public comments shall extend from the date of

the public notice to the date of the public hearing. Comments must be received by

the close of the public hearing.

(C) Those sections of Regulation Number S dealing with Public Notice of Permit Application

(Re2O), Request for Public I learmg on Application 1o [ki nmRcg,8.2Oó), Public

Notice of Draft Permitting Decision (Rcg.8.2O72, Public Comment on Draft Pennitting

Decision RcVSj, Public Hearings jRcg.X.29), Public Meetings fRg 210), and the

second paragraph under “Director’s Decision,” Final Permitting Decision

CReg.X.1 11 (A)L2)) do not apply to initial annual permits issued tinder this section.

Reg. 33.304 Final Action on Permit

(A> After the hearing for the initial permit or upon -application for the renewal of its annual

permit, if the Department shall be satisfied that the benefits of the motor vehicle racing

facility are sustained by proof arid outweigh its impact by the noise, air pollution, and

traffic congestion caused by motor vehicle racing facilities, then the Department shall

grant the initial permit approving the proposed motor vehicle racing facility or shall

renew approval to the permitted or existing motor vehicle racing facility.

(B) The Department may impose special conditions upon the issuance of the permit.

(C’> The Department shall notify in writing the owner/operator and any person that submitted

public comments on the record of its final permitting decision.

(D) The Department’s final decision shall include a response to each issue raised, if any,

during the public comment period.

(B) No permit shall be issued unless the applicant has paid all fees assessed.
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(F) fhe Director’s final permit decision is subject to wview pursuant to Reputation \uinbs8.

Reg. 33305 Transfer of Permits

(A) Permits issued under this regulation shall remain freely transferable provided:
(I) [he applicant lbr the transfer notifies the Director at least thirty (30) days inadvance of the proposed transfer date on such forms as the Director mayreasonably require. and

(2) Submits a disclosure statement or other such documents as required.
(B) [he Qdirector ma deny the issuance or transfer of any permit, license, certification, oroperational authority if he or sha. finds, based upon the disclosure statement and otherinvestigation which he or sIt deems appropriate, that:

(I) The applicant has a history ofnoncompliance with the environmental laws orregulations of this state or any other jurisdiction;
(2) Al) applicant which owns or operates other facilities in the state is not insubstantial compliance with, or on a legally enforceable schedule that will resultin compliance with, the environmental laws or regulations of this state; or
(3) A person with a history of noncompliance with environmental laws or regulationsof this state or any otherjurisdiction is affiliated with the applicant to the extent ofbeing capable of significantly influencing the practices or operations of theapplicant which could have an impact upon the environment.

(C) Public notice requirements shall not apply to changes in ownership.
Reg. 33.306 Permit Renewals

(A) Applwations for an annual permit shall contain a description of any changes to the motorvehicle racing facility since the last permit issuance or a statement that no changes haveoccurred.

(I) In the event there have been no changes to the motor vehicle racing facility theDepartment may issue thc annual permit without notice to the public.
(2) If any material changes are made to the motor vehicle racing facility:

(a) The permit shall be amended accordingly;:

(b) The Department shall provide notice to the public in accordance with theprocedures contained in Regulation Njimçr 8. “Public Notice of DraftPennitjjjg DecisionsjLçgJ)97).j” and

(c) The Department may reconsider the approval of the pennit.
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(3) Renewal of an annual permit may also be denied if:

(a) Ihe racing fhciltty is determined to be iii violation of any standards under

which the permit was issued;

(b) Ihe racing facility is constructed or is being operated in a manner that is

materially different than was represented during the petition process; oi

(c) lraud, misrepresentation, or false statement of facts was used to obtain

signatures for the petition process.

(B) fhe requirements ofReg. 33.3O2(( S & (9)& 1(i), (1)), (F), and (F) shall apply to permit

renewals,

(C) In its discretion, the dDepartment may hold public hearings for the renewal of any

permits as is necessary.

Reg. 333O7 Permit Fees

(A) Each initial annual permit shall he subject to a fee of live hundred dollars f$500).

(B) Each annual permit shall be subject to a fee of two hundred dollars $2OO).

(C) The requirements of Chapter 3 of Regulation Number 9 shall apply to fees collected

under this regulation.
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ChAPTER 4 EFFECTIVE DATE

Reg. 33401 Effective Date

1 his regulation is effective ten (10) days sift, tiling ‘with the Secretazy of State, the StateI ibrary, and the Bureau of I eçis1atie Research
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