



MINUTES OF ARKANSAS CODE REVISION COMMISSION MEETING

Thursday, December 20, 2007
The Arkansas Code Revision Commission met at 2:30 p.m. on Thursday, December 20, 2007, in Room 272 of the State Capitol.

Members present were Senator Sue Madison, Senator Shawn Womack, Representative Mark Pate, Commissioner William Wright, Commissioner Don Schnipper, Commissioner Warren Readnour, and Marty Garrity, Commissioner David Ferguson's representative.  Commissioner Doug Smith participated by phone.  Also present were Representative Monty Davenport; Vincent C. Henderson II, Arkansas Code Revisor; Anders Ganten, Associate Director of Government Relations and Contracts with LexisNexis Publishing Company; Joseph Kubes, Director of Government Relations and Contracts with Thomson West; and Jim Brooks, Arkansas Democrat-Gazette reporter.
Senator Madison welcomed Don Schnipper, who replaced William "Buddy" Sutton as the newest Supreme Court appointee, to the meeting.  
Senator Madison asked for corrections to the minutes of the August 16, 2007, meeting.  There were no corrections, and Senator Madison stated they would stand approved.

Senator Madison stated that the primary purpose of this meeting was to begin deliberations on the contract.  LexisNexis has the current 10-year contract to publish the Arkansas Code that will expire at the end of 2008.  She pointed out that there were representatives present from at least two publishing companies, LexisNexis, the current publisher, and Thomson West, that want to make a presentation.

Senator Madison introduced Anders Ganten with LexisNexis and asked him to tell why the Commission should extend the contract an additional 10 years.  He stated that LexisNexis has been the publisher of the official Arkansas Code for a long time, they have a good partnership with the staff, they have produced a Code of the highest quality and standards, and their pricing is one of the least expensive in the business.  The price of the Code has gone up a little over 10% while the production prices have increased approximately 70% in the last ten years.  They are mindful of the expense to the user.  They are hopeful that the contract can be renewed for an additional 10 years and would be willing to make specific improvements that the Commission would recommend.
Senator Madison asked for questions of Mr. Ganten.  Representative Pate asked Mr. Ganten to tell the Commission how many volumes there are in the Arkansas Code, the cost of a full set of hard bound volumes, and the cost of the update service.  Mr. Ganten deferred to Mr. Henderson who stated there are 52 volumes in the current set, the cost of the supplements is $87 per biennium, the index is $30, split volumes are $17 each, replacement volumes are $19.25 each, the Advanced Code Service is $75, and an entire set of the Code would be $425.
Mr. Schnipper asked if LexisNexis was asking that the entire contract be renewed as is for an additional 10n years with the same cost figures built in, and Mr. Ganten stated that is correct.

Senator Madison then asked the Thomson West representative, Joseph Kubes, to come forward and make his presentation.  Mr. Kubes stated that he had participated in the bid process 10 years ago, and he would encourage the Commission to go through the competitive bid process again so the Commission can learn what each side has to offer and be able to make a fully informed decision.  He pointed out that a 10-year contract is a long period of time in the publishing business, that there are new enhancements to the publishing business that were not available in 1998, that they have also published an annotated Arkansas Code and the Arkansas Reports, and they would be interested in securing the best value for Arkansas users of the Code.  He urged the Commission to use the competitive bidding process to learn about all these new enhancements and procedures and to secure the best value for the citizens of Arkansas. 
Senator Madison asked if the attorneys in Arkansas would have to buy a complete new set of the Thomson West publication if the contract was switched.  Mr. Kubes stated that he felt the set could be provided at roughly the same price of the current updates.  Senator Madison asked if it would be an individual attorney's or firm's decision to make or would it be dictated by the contract?  Mr. Kubes indicated there were several different scenarios that could be followed.  He stated that they could just pick up and continue to publish the current Code, or West's Code could be offered as a replacement for roughly the same cost as they are currently paying.
Senator Madison also stated that the State of Arkansas has retained the copyright to all copyrightable material in the Arkansas Code, and she understands that Thomson West wants to hold the copyright to items they publish.  Mr. Kubes pointed out that their current copyright policy includes licensing material that Thomson West copyrights back to the state and that could be done.

Senator Madison asked Mr. Kubes about the specific enhancements he had referred to previously.  He stated that Thomson West could provide the ability to do research online, the technology behind the scenes that promotes more user friendly indexing and cross referencing features, the application of headnotes to caselaw, and the availability of sharing information.

Mr. Henderson asked Mr. Kubes what states they had contracted with during the past five years, and Mr. Kubes said South Dakota, District of Columbia, and New Hampshire since the last time the Arkansas Code was bid and that they also publish for Alabama and South Carolina.  Mr. Henderson asked if copies of those contracts could be provided to the Commission, and Mr. Kubes agreed to send them.

Representative Pate asked if it was possible to see a copy of the Arkansas Code that Thomson West publishes.  Mr. Kubes offered to send a set for the Commission.  Mr. Henderson pointed out that there were volumes available in his office.  Mr. Kubes offered to provide additional sets as needed for the evaluation process.
Mrs. Garrity asked if the pricing would remain the same, and Mr. Kubes stated the pricing would be competitive with the current contract.  She also asked about tying WestLaw online searches into the contract, and Mr. Kubes stated that WestLaw subscription could be bundled with the print volume.

Senator Womack asked about the style of the book and how it would differ from the current style.  Mr. Kubes said the stylistic layout was similar but that the big difference was that the Thomas West volumes are more richly annotated.  Since they also publish American Jurisprudence, American Law Reports, and the Arkansas Reports, they have case law from all fifty states to integrate references as a legal research tool.  The difference might not be seen in the way the material is presented but in the way the information is laid out.
Senator Womack asked about the value of soliciting input from the Bar Association and Judicial Council in terms of preferences they have.  He also wanted to know how much time is available to make a decision.  Senator Madison stated that a decision needs to be made by March as to how to proceed.  Senator Womack moved that the Commission seek input from the Arkansas Bar, trial lawyers, and prosecuting and public defenders, as well as the Judicial Council to determine which they prefer and why.  Representative Pate seconded.  Mr. Kubes suggested inviting them to a meeting to hear the presentations, see the products, and actively participate in the process.  The motion carried.  
Mr. Rick Brown of the Editorial Department with Thomson West added additional information concerning the formulation of the West's Arkansas Code Annotated.  West has a long history of publishing caselaw, and their set of the Code contains about 125,000 annotations compared to about 45,000 in the official Code.  They also have the key number system that allows users to find case law from all across the country as it was published in the National Reporter system.  Another thing that distinguishes them is their staff that work on the index.

Senator Madison asked whether educational textbooks were also published by Thomson West, and Mr. Kubes indicated that this division was recently sold so they no longer publish educational textbooks.

Senator Womack asked if Mr. Kubes' answer previously concerning pricing was to the users or the state in publishing.  Mr. Kubes stated he was intending to say both and that they would be very competitive with the current cost structure to the state and to the private sector as well.
Commissioner Schnipper asked Mr. Kubes if his company was proposing that they become the official publisher of the Arkansas Code, and Mr. Kubes suggested there were several options that could be looked at during the competitive bid process and that one of those is that the West's set could be made the official code.  Commissioner Schnipper asked for a more definite answer on the price than "roughly" the same.  Mr. Kubes stated the price would be based on the number of subscribers but that in other states their bids have been very competitive and in some instances lower.  

Commissioner Schnipper also asked about the speed of production.  Mr. Kubes stated that the turn around time in our current contract is typical with other state publishing contracts.  They would be working around that same turn around time.  He also pointed out that he believes West is the only legal publisher of their size that actually owns and controls its shipping, printing, manufacturing, and binding facilities.  

Senator Madison asked Mr. Ganten if he had other comments, and he pointed out that LexisNexis is the leading publisher of annotated codes in the United States.  They publish 17 official annotated codes.  He wanted to clarify that even though a lot has happened in the years since the current contract was awarded that doesn't mean nothing has changed.  They have just changed to producing their code in XML and made many changes to the indices using a dedicated indexing staff.  With regard to annotations, they have case readers that read all the cases and produce the case notes manually.  There is a fine line between quality versus quantity.  The more annotations you put in, the bigger the set becomes and that has an effect on the cost to the user.  LexisNexis feels the current annotation size provides a good balance.  If you add 80,000 more annotations, you can add another 10 volumes.  Most people already have a set so the upkeep of keeping the volumes up to date is the key.  The more annotations, the more volumes you would have to replace.  

Mr. Ganten replied that in response to Senator Womack's question concerning the cost to the state.  The publisher gets paid by selling books, and the state and the private attorney pay exactly the same amount.  LexisNexis understands it is the Arkansas Code Revision Commission's product, and they are very proud to be publishing it.  They do not have a competing product but are fully committed to marketing the official code. They would see it as a conflict of interest if they were publishing the official code and then they offered a LexisNexis Arkansas Code.  With the LexisNexis version, they could set the prices and make more money.  Finally, in regard to subcontractors, LexisNexis requested and received permission from the Commission that they be allowed to subcontract their manufacturing facility.  They sold this facility to Cadmus, the second largest printer in the nation.   LexisNexis believes their main value is in the editorial, legal, and analytical expertise they provide and that the production of books is the end product.  Cadmus is running the former plant, but LexisNexis has access to their pool of contacts.  If Cadmus misses a contract date, they are subject to very severe penalties and, so far, a scheduled delivery date has not been missed.  LexisNexis feels they have found an arrangement is flexible but that works well in a modern publishing world.  

Senator Madison asked if she understood it correctly that LexisNexis doesn't publish any unofficial codes.  Mr. Ganten stated that was not correct.  They publish 20 proprietary codes, but there are a large number of states that don't have an official code.  Kentucky has two codes, LexisNexis produces one.  Several states in the Midwest do not have annotated sets.  There are about 22 states that publish official annotated codes, and LexisNexis publishes 17 of these codes.  In the states where they publish the official code, they do not publish a proprietary code.

Senator Madison asked if Thomson West publishes the official code, does LexisNexis publish an unofficial code in those states like Thomson West publishes an Arkansas Code?  Mr. Ganten replied that they publish an unofficial code in Alabama and the District of Columbia.  

Senator Madison asked if in the states where there is no official code and both companies publish, are they the same?  Mr. Ganten stated it was their own work product, they get the data from the state, but each work it up their way editorially.  The official numbering system would be followed as adopted by the state.  Pennsylvania is the only state that is not fully codified.  

Senator Madison asked if there were any more questions, and Mr. Henderson asked Mr. Ganten to send copies of LexisNexis' three most recent contracts from other states.

Senator Madison asked if Mr. Kubes wanted to make another brief comment, and he replied that he understood a lot of information had been presented in a short period of time.  He again encouraged the Commission to go through the bidding process in order to make a fully informed decision.

Senator Madison pointed out that the next meeting would be March 20, 2008, which is the Thursday before the third Friday at 2:30 pm.  At that time, a decision needs to be made as to whether the Commission will go to bid or not.  The input from the various groups will be collected.

Commissioner Schnipper asked if the Commission has to take competitive bids by statute.  Mr. Henderson read from Arkansas Code § 1-2-303(a), the subsection setting out the Commission's authority concerning contracting for an official publisher, and mentioned that the current contract has a feature that allows the Commission to extended the present contract for an additional 10 years.  Commissioner Schnipper restated that we could renew the LexisNexis contract without taking any more bids, but if we are to try to make any changes, then will have to follow the bidding process.  Mr. Henderson stated this was correct.  Senator Madison asked Mr. Henderson to email the statute to those present.

Senator Madison stated that she had a Senate Resolution prepared for William "Buddy" Sutton, who served on the Commission for over 30 years.  She wanted to let the Commission know of the resolution, and she asked Mr. Henderson to get it delivered to Mr. Sutton.
There being no further business, the meeting was adjourned.
