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EXHIBIT E—1I)IPARTMENT OF hEALTh

SUBJECT: Criminal Record Checks for Emploees & Operators of Home health,Hospice & Private Care Agencies

DESCRIPTION: In 2009, the legislature combined various criminal background checkstatutes into one comprehensive statute, A. C. A. § 20-38-101 et seq. I’lw revisionreflects the legislative changes, adds electronic checks, and adds a category for privatecare agencies.

PUBLIC COMMENT: A public hearing was held I)ecemher 10. 2009, and the publiccomment period expired at that time. The following public comments were submitted tothe Department:

(1) ansasStateHosjçeandPalliativeCare_Association: Submitted written and oralcomments as tbllows:

$ççtionh11()f) Typographical error -- “Employee’ reference to subsection (3) iserroneous and should be changed to (C).

Rcponse: This typo was corrected by the I)epartment.
Section IV. EvideCriminalHisto’Reord hecs The Association stated thatthe rule requires that “All home health and hospice agencies must maintain evidence thatcriminal history records checks have been completed on all operators, applicants foremployment, and employees of the service provider.” The Association commented that“Conducting background checks on applicants who will be extended an offer ofemployment would be a waste of money for Arkansas hospice agencies. The languageshould he revised to reflect the language in the actual Act 762. (See page 5, line 16 ofAct 762.) The language in the Act specifies that only applicants to which the agencyintends to make an offer of employment must have a background check completed. Thisclarification could be accomplished by adding the following definition of’Applicant’ inSection III: ‘Applicant means an individual to whom a service provider intends to makean offer of employment for a position which meets the definition of an Employee asdefined in this section.”

Response: The language was taken from the Act, page 13, line 15. The agencyconsidered the comment and determined that no change is indicated.
Section V1I.B. Federal Criminal history Check The Association objects to the providerdetermining residency, and suggested that residency should be deteimined by the State.

Response: The Department stated that this requirement is in the Act at § 20-3 8-103(a). As such, no change can be made through rulemaking.
Section XI. List of Disqualiing Offenses “The language in this section addressessection 20-38-105 subsection (b) of Act 762, but does not address subsections (a), (c),
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SECTION 1. AUTHORITY

These rules and regulations requiring criminal hjo’record checks for employees of homehealth,
in the State of Arkansas are duly adoptedand promulgated by the Arkansas State Board of Health pursuant to the authority expresslyconferred by laws of the State of Arkansas in Act

letse..

These rules and regulations-hal be promulgated as a supplement-tt tue ticensure manuals—tefhome health and hospice facilitie&

SECTION II PURPOSE

The purpose of these sections is to provide direction to home health,-of hospice prjvateagencies in the state of Arkansas as it relates to criminal record checksppjjcanton current or potential employees.

SECTION III. DEFINITIONS

1. Bureau means the Identification Bureau of the Department of the Arkansas State Police.
—Care means treatment, services, assistance, education, training, instruction, orsupervision for which the service provider care giving person or entity is reimbursedcompensated either directly or indirectly.to or by arrangement with a home health orhospice agency.

3. Department means the Arkansas Department of Health.

nnnt flr prnnln.
++4

nrovider. operator nn1int or ernplovee:e
is or is notdi1lified from -that a homehospice is disqualified from licensure based on the criminal history of the operator.

e4f

mfrn5 the Division of Health Facility Services, Arkansas Department of Health.

persons aged 65 or older.

4. Determination means the determination made by the licensing or certifying agency that aservice provider, operator, applicant for employment with, or employee of a serviceprovider is or is not disqualified from licensure, exemption from licensure, certification,any other operating authority, or employment based on the criminal history of the service
. Denartment i1ptprminntit’ flint nn

I



[Af I Criminal l1isioi Background Check Rules 2O9

5. Employee meansypcrson who:
upçrvised access lients of a serviceyjcxccptasrovidc4in

of a service provider on
piby arrangement with the service pro ider:Ljciyedba$er&ccprovider to provide care to clients of the serviceder’

(jjempora1 ernployee placed by an employment agency with a service providerto provide care to clients of the service provider: orL4_esides in an alternative living home in which services are provided toindividuals with developmental disabilities.(C) “Employee” does not include a person who:
(1) Is a family member of a client receiving care from a service provider:(2) Is a volunteer; or
(3)Works in an administrative capacity and does not have unsupervised access tojçntfa service rQyjder. any person who provides care to individuals onbehalf of. under the supervision of or by arrangement with a home health orIinni agency or any person employed by a home health or hospi agency.i a family member, a vnlnnieer nr wnrk’ in cm a1mini’trnti

In

6, HFS means Health Facility Serices section of the Arkansas Department of Health.
7. Home Health Agency means a service as defined by A .C Ann. j2O-lO-8Ol ciçq whether or not the agency has applied for or possesses any license necessary foroperation.

8 Hospice Aencv means a service as defined by A .CodeAnn. !120..7..1 17 whether ornot the agency has applied for or possesses a license.

idividuals wiul uaabiIities means persons who require assistance to perform one orfollowing tasks of daily living: feeding, mobility, toileting, or medication.

9. Index means the database, maintained by the Bureau, of criminal records checks thathave been conducted on applicants for employment with and employees of home healthor hospice agencies.

10. Licensing or certifying agency means the state agency charged with licensing,exempting from ijeensure, certifying, or granting other operating authority to a serviceprovider.

1ess the pers
capacity

Ii
the

__!II_

2



DRAFr C’riminai History Backgrouçi C heck Rules 922-O9

11, National criminal history records check means a review of national criminal recordsmaintained by the Federal Bureau of Investigation based on fingerprint identification orother positive identification methods.

Provisional License means a forty five-dy-1icense issued to a home heulth or hospice ageneywhose operator has been found to have an applicable offense listed in Section X on theiividuai•s erimina history rcpc

12. Oøerator means aj person-iesponsi-ble for the day to—day operation of the home healthor-hesp4ee-ageney signing the application of a service proyiier for licensure, exemption fromlicensure, certification, or any other operating authority.

13. Private Care Agency means a service as defined in Ark. (‘ode Ann. 20-10-2201 et seqwhether or not the agency has applied for or possesses a license.

14. Registry records check means the review of one (1) or more database systemsmaintained by a state agency that contain information relative to a person’s suitability forlicensure, certification, exemption from licensure, or any other operating authority to beaservice provider or for employment with a service provider to provide care.

15. Report means a statement of the criminal history ofa service provider, cpc tornapplicantjçfflpiQyentjiti, emp1oyee of a service providerf-opeater issued by theBureau.

16. Service provider means any of the following:
(A) An Alternative Community Services Waiver Program provider certified by theDivision of Developmental Disabilities Services of the Department of HumanServices;

(13) A child care facility as defined by § 20-78-202;(C) A church-exempt child care facility as recognized under 20-78-209;(D) An early intervention program provider certified by the Division ofDevelopmental Disabilities Services of the Department of Human Services;(E) An ElderChoices provider certified by the Division of Aging of the Department ofHuman Services;
(F) A home health care service under § 20-10-801;(G) A hospice program under § 20-7-1 17;
(H) A long-term care facility as defined by 20- 10-702; or(1) A nonprofit community program as defined by § 20-48-24 101: and

17. State criminal history records check means a review of state criminal recordsconducted by the Bureau.

3



I I)RAFT C’rirniiiH1istory Background (1e_Riiies 92Q2

IV. EVI1)ENCE OF CRiMINAL HISTORY RECORDS CHECKS:-I-IOME4WAUTII-ORHOSPICE AC ENCIES

A. ——L lome Health and. Hos ice Agencies. All home health and hospice agencies must

wpiicantsnJlomenknd pyees of the serviccprovider.

13_Private Care Agencies. Pjyte care agencies must be certified as ElderChoices providersby DHS Division of Aging in order to obtain Arkansas licensure. Private care agencies musttherefore maintain evidence that criminal history records checks have been completed on allperators, app1icants for empjyrnent. and employees. ElderChoices providers are also subject toj1S certification requirements for registry records checks.

A service provider shall maintain on file, subject to inspection by the Arkansas Crimelifonnation Center, the Identifi ation Bureau of the Department of Arkansas State Police, or thelicensing or certifying agency evidence that criminal history recoids checks have been completedall operators, applicants for employment, and employees of the service provider.

IX Each home health or hospice agency must have safeguards to ensure the confidentiality ofcriminal history check records maintained.

V. FAILURE TO COMPLY

A. Home Health and Hospice. Failure to comply with these regulations as they apply to that typeof agency. If an operator or agency fails or refuses to cooperate in obtaining criminal recordeheeks, such circumstances shall be grounds to deny or revoke the home health or hospiceagencys license.

B. Private Care. Loss of ElderChoices certification shall be grounds to deny or revoke a privatecare agency’s license.

B. Any unlicensed agency providiig home health or-hospice services violating these rulesand regulations shall be guilty of a Class A misdemeanor for each violation according toAct 990 of 1997.

Vi. OPERATORS

A. Each home health and hospice agency shall obtain a state criminal history records checkand a national criminal history records check on each operator no less than one (1) time everyfive (5) years. if the operator has not been continuously employed within the State of Arkansaswithin the past twelve (12) months and undergone a criminal history check within the past twelve

4
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does not-have to heiepeated on an operator if the individual has served continuously in a positkwi

For a home health or hospice agency initially applying for licensure the processwill include the following:

a. Evidence of a completed application for a criminal history records checkon the operator and, if exempt under Section A, a copy of the criminalhistory check.

b. Upon receiving the results of the state criminal history records check andthe national criminal history records check, HFS -the-Di 4don will issuedetermination whether the home health or hospice agency is disqualifiedfrom licensure.

c. if a home health or hospice agency initially applying for licensure isdisqualified from licensure based-on the criminal history’ report-of theoperator the application may be resubmitted with a different operator.Sections A.La and A.l.b. will be followed once the application has beenresubmitted. If the application is not resubmitted within fifteen (15) daysof notification of the deniu-I the nnnlirnticrn will be considered null andVfid

2. For a home health or hospice agency that is currently licensed but is completingthe application for the annual renewal of the agency the process will include thefollowing:

a. Evidence of a current completed-app oaon4-a-crimina1 history recordscheck or of new applications for criminal history records checks on theoperator must be submitted to the Division-I-IFS with the annual renewalapplication. If the first letter of the county in which the agency is locatedbegins with the letter A L the i-nfennation must be submitted with theapplication for renewal for the calendar year 1999; Counties M Z must besubmitted with the application-for-renewal for the calendar year 2000.

b. For new criminal history records checks applications, Jpon receivingresults of the state criminal history check and national history check theDivision HFS will issue a determination whether the agency may continuelicensure based on results of the operator=s criminal history recordscheck.

5
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Theome

gui4iomendeceiyfnseed4wSeetiowX--A
home-health •or-hopicc agcncy hasfifieen-davs fromthe-datc the

—
—f—.-.
fl4yfpifid da thc- entj4jej44j

VII. APPLICANTS AND EMPLOYEES. AND TEMPORARY EMPLOYEES

A. Each home health or hospice applicant or employee whop will be providing care for the
-elderly or individuals with disabilities, must complete a state criminal history

check unlesif-the applicant or employee does not meet one of the followingj

4—licensed as a professional as described in Section XII belo -ea
has maintained continuous employment in the State of Arkansas-within the-past

12 months and successfully completed a state criminal history check within 12
months immediately prior-to the application.

—B. A federal criminal history check must also be completed if the applicant or
employee does not meet one-of the following: has not
continuously lived in the State of Arkansas for the past five years—er
Provided care to the elderly and/or individuals with disabilities for a continuous 60 drn’

peFiod4mmedi-atelyior-4o4heapplieatioThe home health or hospice agency will be
responsible for verification of this information. Examples of evidence that can be used to verif’
the above may include, but is not limited to, employment records, payroll check stubs, tax
records, rent/house payment records, utility bills, school records, etc.

A1otc- Section XIprovides a lis-t-ofimmunc licensed individuals. The term prøfessional
does not include certflcation. ce-tijiedpersons include, but are not limited to certUled
nurs-ing assistants and certifIed home health aides.

ç. Temporary employees. If a service provider uses temporary employees to provide care, the
service provider shall:

(1) Use a contract to detail the rccjuirements for placing temporary employees with the
service provider; and
fjEnsure that the contract pertaining to the service provider’s use of temporary
em_ployees requires the entity providing the temporary employees to comply with the
following terms:

(a) The entity is responsible for conducting a criminal history records check on
each temporary employee under this subchapter before the placement of the
temporary employee with the ser ice provider; and

6
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(flentjy shall ma main aj

recordsçs for each porarpjyee placed with a service provider and shallyjciecpjesofthe_docuniejon to the service roviderwjijch shall be made

that continued employment is contingenjiithesfacto’resulif criminal jsry 4s checks and. shall conduct en odic criminal histono less than one (j) time evety five jyçs.

from employment bçon thciminal hiyof the applicant or employee, the service
pye

(F) If the licensing or certifying agency issues a determination that an applicant or employee isnot disqualified from employment or if there is no criminal history on an applicant or employee.the service provider may employ the applicant or continue the emDloyment of the employee.

VIII. CHALLENGES TO CRIMINAL HISTORY INF(RMATION

A person maya challenge the conpleteness or accuracy of his or her criminal history informationinder 12-12-1013.

7
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4. orpees:

-lip
empkyent—4o-a-pefson-•that-pcrson mustsubn-•iapp1iatiow-for-a

f-fle--norne health or hospice agency may make an offer of tempora’
employment to a person pending receipt of notification from the Bureau
that the Bureaus index has been checked and no criminal history has been
1uml-an44he-D4ision has checked -its-database and no criminal history
has—been4ound, The home health or hospice agency may continue to
temporarily-employ the person until the licensing agency issues a
determination, based on the information received from the Bureau,
whether the person is disqualified from employment. If the licensing
agency determines that the person is disqualified from employment based
on the criminal history report, the person must be terminated if temporarily
employed or denied employment is not temporarily employed. If a
criminal history is$ound in the Bureau—s index the person is disqualified
from-ployment-uftti14heerimiai history -ehek4s compkted ndthc
Division issues a determination.

2. For persons hired prior to October 1, 1997 the following process must be followed
beginning January 1, 1998:

a. For perseis-hired during an even year an application for a criminal history
Burmuinthe monthhirod-iwthe-year

1998. For persons hired in an odd year an application for a criminal
hst check must be submitted to the Bureau in the month hired in the
year 1999.

b. Once application-for-a-criminal history check has been submitted, a home
health agency may continue to employ a person pending receipt of
notification from the Bureau that the Bureaus index has been checked
and no criminal history found and the Division has checked its database
and no criminal history has been found. If a criminal history is found in
the Bureau—s index the person is disqualified from employment until-the
criminal history’ check is completed and the Division issues a
determination based on the criminal history report-obtained-from the

8
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W-—-4fan apptieath4ia4-wstatecriminal histor

apphe+for- hisiorv cheek must be
W1’J’ ‘—eep” C l I

detcrminatior.
_43_

C:— n.rA4iea11h--4ik -must inform applicants and empk
I I I —

..
‘ I 44

hittory •repeft-1om4he4ttFeau

WIX, ASSIGNMENT OF FACILITY IDENTIFICATION NUMBERs

Each home health and hospice facility shall have a facility identification number assigned.
Contact the HFS criminal history records program at (501) 661-2201 to obtain an ID number.

APPLICATIONS

AA. Completed applications for criminal history records checks are submitted by the
agency to the Arkansas State Police.

B. Applications may be completed and mailed or completed online and submitted
electronically.

LApplications by mail.
a. Application forms for state criminal history records checks are available

for a criminal history check will be provided to the agency by from HFS.the
Division. No other applications will be accepted.

b. Fingerprint cards for national criminal history records checks are
available from HFS.

çThe completed application I state e’ 1a1—histofy-eheek-must
completely filled out, The application shall be signed by the subject of the
criminal history records check and notarized by a notary public.

1. Facility Identification Number
2. Facility Name
3. FacilityAddres
4. Facility Telephone Number
5. Full Name of Applicant
6. Social Security Number
7. Mailing Address of Applicant
8. DatefBih
9. Gender
I 0. Race
11. Driver—s License Number and State of Issue
12. A list of all felony and misdemeanor charges for which th

guilty or pled guilty or nob contendere,

check .4+ht past twelve months an
—eemptete1 unu SWIIt Lu LIJV iiiviiuii utong

check. The Division will then issuea

V’--’ thnt cintiniied

,, checks and the individual has

9
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ç4hepphea4ii mteigned4y4he-applic-ant and notari9ed—bY a notary -publie

LThe original application 1r-ae a4istery—ebeek--akng--with the

appropriate fee must be sent directly to the Arkansas State Police

Identificaion Bureau at the address provided on the application. A copy

of the application for a criminal history must be sent to—the

tiskmHFS.
çjf a national history check is required, the c leted fingerprint card must

accompany the — application-ete-e4miiia4-histery

eheek-. The fingerprint card will be provided by the Division.

Arkansas State Police website: ww.asp.state.ar.us.

VIII. REAPPLICATION REVIEW

A. Reapplication- reviews will be granted to operators, employees, and potential employees

who are able to provide proof that the felony convictions htwn in th criminni rt’nr4

check-are incerrecL These appeals may take the form o

n written t-ett -t to mc iclenuatacaflon our euu ui we uepartment of the Mkana

State Police providing another application and fee for the state criminal history

eheek-aleng-with-additienal-infon•-ation-tha wcuki aid -in -the idenific-ation—of

records pertaining-to the applicant.

2. A letter written to the Arkansas Department of Health Chief Counsel requesting

review of a second—state criminal record check to affect the determination made by

the Departmcnt-4f this review provides no information regarding any of the
mination of employmern

at eao+e

B Applicants who have an applicable offense listed in Section X-as indicated on their

national criminal record check shall not be afforded the reapplication review

—l°

IX-MAINTAININC RECORDS AND CONFIDENTIALITY

A. Each qualified entity shall maintain evidence that criminal history checks have been

-initiated on all operators and employees and a copy of-each determination received-from

-----—
the Division. This evideRce must be- made available for inspection by the Arkansas

— Crime l-nformation Center, the Bureau and the Division upon request. This evidence

i4i listed-in Section X, then the first dt.

10



[)RA F (‘rim inal El istoD’ l3ackground (‘heck Rules 9-22-09
-nt-bewai4ab4*Fellerrcnt-opemtorf-aIemployeesan4cany-emIoyees4hat
-

__

14:— 4 eh-home3e&-th-€w-hospice agency must have safeguards to ensure the confidentiality of

‘Feords thu-cwe nlg irdsh4 ‘them enø the agency4iaveapoheyonhow1hee recor& will bdestiy

XI. LIST OF DISQUALIFYING OFFENSES

§ 5-3-2O, çriminaJ solicitation, § -3Oi,or criminal conspiracy, 5-3-401;
(2) Capital murder, 5-10-101;
(3) Murder. § 5-10-102 and 5-1O-103j
(4) Manslaughter, 5-10-104;
(5) Nig1igent homicide, § 5-10-105;
(6) Kidnapping, ‘$ 5-11-102;
(7) False imprisonment in the first degree, § 5-1 1-103;
(8) Permanent detention or restraint, 5-1 1-106;
(9) Robbery, 5-12-102 and 5-12-103;
(10) Battery, § 5-13-201 and 5-13-202;
(ii) Assault, § 5-13-204 and 5-13-206;
(12) Coercion, § 5-13-208;
(13) Introduction of controlled substance into body of another person, 5-13-210:(14) Terroristic threatening, 5-13-301;
(15) Terroristic act, 5-13-3 10;
(16) Any sexual offense 5-14-101 et seg:
(17) Voyeurism. § 5-16-102;
LI 8) Death threats concerning a school employee or student S 5-30 17-101;(19) Incest. § 5-26-202;
20) Domestic battery, 5-26-303

— § 5-26-306;
(21) Interference with visitation, 5-26-SOjj
(22) Interference with court-ordered custody, 5-26-502;
(23) Endangering the welfare of an incompetent person, § 5-27-36 201 and 5-27-202:(24) Endangering the welfare of a minor, § 5-27-205 and 5-27-206;(25) Contributing to the delinquency of a minor, 5-27-209;
(26) Contributing to the delinquency of a juvenile, § 5-27-220:
(27) Permitting abuse of a minor, § 5-27-221:
(28) Soliciting money or prcpcrty from incompetents, § 5-27-229:
(29) Engaging children in sexually explicit conduct for use in visual or print media, 5-27-303;(30) Pandering or possessing visual or print medium depicting sexually explicit conductinvolving a child, § 5-27-304:

11
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(3j)jranporiation of mjs frr
2)JfflpiQymg,sr&Lneiflfflgp the use of a child in a scxualjçfpce5-27-40j33JPmdçing,
(34)

() Theft ofproperty6jQj

Jheficciying56jjj
jy537-2Oh

imina1imersoniion5-]2Q$j
inancia1identitvf5-37-227
38-301
la5-39-201
kinorenterin-202
(45)
(46) Felony interference with a law enforcement officer, 5-54-104;
(47) Cruelty to animals, § 5-62-101;
(48) Felony violation of the Uniform Controlled Substances Act, 5-64-101 - 5-64-501 et çj(49) Public display of obscenity, 5-68-205;
(50) Promoting obscene materials, § 5-68-303;
(51) Promoting obscene performance, § 5-68-3 04;
(52) Obscene performance at a live public show, 5-68-305;
(3) Prostitution, 5-70-102;
l54) Patronizing a prostitute, 5-70-103:
(5) Promotion ofDrostitution, 5-70-104, 5-70-105, and 5-70-106;(56) Stalking, $ 5-71-229;
(7j Criminal use of a prohibited weapon, § 5-73-104;
(58) Simu1taneousjsession of drugs and firearms, § 5-74-106; and

from a vehicle, § 5-74-107.

murder, as prohibited in A.CA. 5 10 1-O-1-

Murder w uic urt Hcree and second -utgrce, as prohibited in A.CA. 5 10 102 and-510103;

—fiIHHh4ef

A deasprohibitedinAC.A.5 10105;

12
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23—Engaging children in sexually explicit conduct for use in visual or print media,

transportation-ef minors for prohibited sexual conduct, or pandering or possessing

—of a child or consent to use of a child in a sexual performance by producing,

—
.,..

..,

27 303, 5 27 304, 5 27 305, 5 27 402, and 5 27 403;

24—Felony- adult abuse, as prohibited in A.C.A. 5 28 103;

2S- Theft of property, as prohibited in A.C.A. 5 36 103;

26 Theft-by receiving, as prohibited in A.C.A. 5 36 106;

27. Arson, as prohibited in A.C.A. 5 38 301;

28. Burglary, as prohibited in AC.A. 539 201;

29. Felony violation of the Uniform Controlled Substances Act, as prohibited in A.C.A. 5

60l,-

4— Promotion of prostitution in the first degree, as prohibited in A.C.A, 5 70 104;

31 Stalking, as prohibited in A.CA, 5 71 229;

3-2-- Criminal attempt, criminal complicity, criminal solicitation, or criminal conspiracy,

as prohibited in A.C.A. 5 3 201,5 3 202,5 3 301, and5 3 401.

XII. IMMUNE PROFESSIONAL LICENSES EXCLUDED FROM REOUIREMENT

Licensed professional counselors, as outlined in A.C.A. 17-27-101;

Dentist, as outlined in A.C.A. 17-82-101;

Nurses, as outlined in A.C.A. 17-87-101;

Occupational therapists, as outlined in A.C.A. 17-88-101;

Pharmacists, as outlined in AC.A. 17-92-101;

Physical therapists, as outlined in A.C.A. 17-93-301;

Physicians and surgeons, as outlined in A.C.A. 17-95-201;

14



DRAFT Criminal Histoty ackQ29

CERTIFICATION

This will certify that the Rules and Regulations for Conducting Criminal Record Checks for

I mployees and Operators of Home Health,Hospice, and Private Care Agencies in Arkansas were

adopted by the State Board of Health of Arkansas at a regular session of said Board held in Little

Rock, Arkansas, on the day

________of

, 2010.

Paul Halverson, DrPH, FACilE

Secretary of Arkansas State Board of Health

Director, Arkansas Department of Health

The foregoing Rules and Regulations, copy having been filed in my office, are hereby approved

on the

______day

of ,2010.

Mike Beebe

Governor
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