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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: H2/13/97 H2/27/97 H3/6/97 H3/18/97 S3/27/97 S4/2/97 S4/3/97
81st General Assembly A Bl”
Regular Session, 1997 HOUSE BILL 1530

By: Representatives McKissack, Wagner, Wren, Choate, Young, Terry Smith, McGinnis, Faris, Booker, Goodwin, Fletcher, Dietz,

Johnson, Simmons, Rorie, McGee, Allison, Trammell, Wilkins, and Willems

For An Act To Be Entitled
"AN ACT TO AMEND VARI OUS SECTI ONS OF THE TOBACCO PRODUCTS
TAX ACT; TO CREATE THE TOBACCO CONTROL BOARD, AND FOR
OTHER PURPOSES. "

Subtitle
“TO AMEND VARI QUS SECTI ONS OF THE
TOBACCO PRODUCTS TAX ACT; TO CREATE THE
TOBACCO CONTROL BOARD; AND FOR OTHER
PURPCSES. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code 26-57-203 is amended to read as foll ows:
"26-57-203. Definitions.
As used in this subchapter, unless the context otherw se requires:
(1) Annual or annually neans the fiscal year fromJuly 1 through the
next June 30;
(2) Cigarette neans all rolled tobacco, or substitutes therefor, for
snoki ng which is wapped in paper or any substitute other than natural |eaf

tobacco in its natural state;

by—sale—barter—or—exchange nenber of the public at |arge;

53(4) First sale nmeans the sale of tobacco products nmade by a

manuf acturer to licensed whol esalers and |icensed vendors or a |icensed
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retailer only;

£6)3(5) Goss sales neans the anount received for tobacco products sold
at retail, including both the federal and state taxes of the tobacco products
when purchased by a retailer;

£A-(6) Licensed neans that the person has received a license or permt

fromthe director Director of the Tobacco Control Board and is otherw se

qualified to do business in this state except that |icensed does not nean

that a person is registered as a nmnufacturer;

£83(7) Manufacturer neans any person eutsi-de—the Stateof Arkanrsas—who
produces any tobacco product for sale and includes, but is not linted to,
i mporters and distributors outside of this state who deal in tobacco products

as manufacturers and who are required under this subchapter to sell only to

i censed whol esalers or licensed retailers located in Arkansas;

(8) Restricted tobacco products vendor neans a vendor who is |icensed
to operate vendi ng machi nes owned by himon his own prenises, and be otherw se
subject to all other restrictions inposed on a general tobacco products
vendor ;

(9) Person neans any individual, retailer, wholesaler, manufacturer,
firm association, conpany, partnership, linmted liability conmpany,
corporation, joint-stock conmpany, club, agency, syndicate, the State of
Arkansas, county, nunicipal corporation or other political subdivision of this
state, receiver, trustee, fiduciary, or trade association;

(10) Pl ace of business means the place where orders are taken or
recei ved or where tobacco products are sold;

(11) Ret ai |l er neans any person who purchases tobacco products from
I i censed whol esalers for the purpose of selling them over the counter at
retail to consuners

(12) Salesman neans the agent or enployee of a merufacturer—er
whol esal er who sells or offers for sale to |licensed whol esal ers or |icensed
retailers or who solicits for sale, takes orders for, or in any manner
pronotes the sale or use of tobacco products;

(13) The pronouns he, his, him, they, or any other pronoun shall apply
to any person covered by this subchapter

(14) Stanps neans the Arkansas cigarette stanmps denoting the tax on
cigarettes. Wien affixed to a container of cigarettes, the stanps shal

i ndicate that the tax has been paid;
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(15) Tobacco products neans all products containing tobacco for
consunption and includes, but is not limted to, cigarettes, cigars, little
cigars, cigarillos, chew ng tobacco, smokel ess tobacco, snuff, snoking
tobacco, including pipe tobacco, and snoking tobacco substitutes;

(16) Tobacco products vendi ng nmachi ne neans any coin operated vendi ng

machi ne from whi ch t obacco products are sol d;

(17) Ceneral tobacco products vendor or vendor means any person who
operates a vendi ng machi ne or who uses any other nechani cal device, from which
cigarettes or other tobacco products are delivered to the consumer by
i nserting coins therein, and who purchases tobacco products only fromlicensed
whol esal ers. A general vendor is authorized to operate licensed vendi ng
machi nes, on his own prem ses and on the prenises of others, as a principa
busi ness;

(18) Warehouse neans a place where tobacco products are stored for
anot her person and to or from which place the tobacco products are shipped or
delivered upon order by the owner of the tobacco products to the warehouse;

(19) \Whol esal er neans any individual or person, not a manufacturer or

owned or operated by a manufacturer, who does business within this state at or
froman established place of business located within this state— who purchases

unst anped or untaxed cigarettes or other tobacco products directly from

manuf acturers that distribute tobacco products in Arkansas, and who sells to
properly licensed cigarette vendors or retailers. However, where an Arkansas
city is separated froma city in another state only by a state line, a
resident of the Arkansas city who nmintains a warehouse in the adjoining city
in the adjoining state may qualify as a whol esal er under this subchapter if
that person is regularly engaged in the sale of tobacco products to licensed
retailers within Arkansas as a first sale and is eligible to purchase

unst anped cigarettes direct from manufacturers.”

SECTION 2. Arkansas Code 26-57-206 is amended to read as follows:
"26-57-206. Rules and Regul ati ons.
The director is Director of the Departnment of Finance and Adnministration

and the Director of the Tobacco Control Board are enpowered to pronul gate

rul es and regul ations for the proper enforcenent and inplenentation of this

act of their powers and duties as specifically prescribed by this subchapter

except the Director of the Tobacco Control Board shall have no authority to
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promul gate rul es and regul ati ons regardi ng manufacturers.”

SECTI ON 3. Arkansas Code 26-57-208(2) is anended to read as foll ows:
"(2) The excise or privilege tax on tobacco products, other than

cigarettes, on the H+rst sale te by wholesalers o~ to retailers, or by

licensed retailers to the Director of the Departnment of Finance and

Adnmini stration, within the state is sixteen percent (16% of the

manufacturer s selling price. The tax shall be conmputed on the actua
manuf act urer invoice price before discounts and—deals and shall be paid by the
whol esal er, or by the retailer if he purchases directly fromthe

manuf act urer."

SECTI ON 4. Arkansas Code 26-57-210 is anmended to read as fol |l ows:
"26-57-210. Waiver of tax.
The director Director of the Departnent of Finance and Adm nistration

has the authority to waive the tax on any tobacco products donated or given to
i nmates of correctional institutions or patients of hospitals by any patriotic
or charitable organization or by the United States Government in the manner

prescribed by the director."

SECTI ON 5. Arkansas Code 26-57-211(b) through (d) are amended to read
as follows:

"(b)(1) On or before the fifteenth day of each nonth, every whol esal er
shall file a report for the previous nonths tax collections with the director
Director of the Departnment of Finance and Admi nistration.

(2) The report shall provide the information prescribed by the director

Director of the Departnment of Finance and Admi nistration.

(c)(1) When the report is filed, the wholesaler shall renmit the ful
anount of the tax due for the previous nonth to the director Director of the

Depart nent of Finance and Adm ni stration.

£33(2) In the event the payment of any tax due becomes delinquent, the

taxpayer shall remt the full anpbunt of the tax due plus penalty.
(d)(1) The director Director of the Department of Finance and

Adm ni stration may add a penalty of ten percent (10% of the tax due to the
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tax due for the failure to file a report or for the failure to remit the taxes
at the time required, or for both.

(2) In the event the director Director of the Departnent of Finance and

Adm ni stration deternines there has been an attenpt to evade the tax, a

penalty of not nore than fifty percent (50% of the tax due shall be added to

the tax due."

SECTI ON 6. Arkansas Code 26-57-212(a) through (d) are amended to read
as follows:

"(a) Every licensed whol esal er and warehousenan who handl es, receives,
stores, sells, and disposes of tobacco products in any manner,—whose place of
business s located in this state, shall file a report with the director
Director of the Department of Finance and Adm nistration on or before the

fifteenth day of each nonth.

(b) The report shall include a statenent of the tobacco products on hand
at the beginning of the preceding nonth, the receipts and di sbursenents of
tobacco products handl ed during the preceding nonth, and any other information
about the purchases and sales as may be prescribed by the director Director of

the Departnent of Finance and Adm ni stration.

(c) Al taxes due for the preceding nmonth shall be remitted to the

director Director of the Departnment of Finance and Adm nistration at the tinme

the report is filed.
(d) Every whol esal er and war ehouserman shall pernit the director personne

of the Departnent of Finance and Adm nistration and auditors of the Tobacco

Control Board to enter into and to inspect his stock of tobacco products and

all books, invoices, and any docurments and records relating to receipts and

di shursements of tobacco products. Auditors shall not release to the Tobacco

Control Board or to the public any information identifying custoners of the

manuf act urer, whol esal er, or warehousenan except when necessary to notify the

board of alleged violations of this subchapter. Provided, however, that the

Tobacco Control Board shall have no authority under this or any other act, to

requi re any manufacturer or other person to disclose any confidenti al

conpetitive comercial information furnished by a manufacturer, w thout that

manuf acturer s written perm ssion.'

SECTION 7. Arkansas Code 26-57-212(f)(2) and (3) are anmended to read as
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foll ows:

"(2) Every nonresident tobacco product whol esaler shall, at the tinme of

shi pping or delivering any cigars, cigarettes, cigarette papers, snoking

tobaccos, or other tobacco into the State of Arkansas, nmeke a true duplicate
i nvoi ce of the transaction which shall show full and conplete details of the
sale or delivery of those articles and shall retain the sane, subject to use

and inspection by the taxingauthority Departnent of Finance and
Adm ni stration and the Tobacco Control Board for a period of three (3) years.

(3) Nonresident tobacco whol esal ers shall al so keep a record of al
cigarettes, cigarette papers, cigars, snoking tobaccos, and other tobacco
products purchased by them for distribution within the State of Arkansas, and

all books, records, and nenoranda pertaining to the purchase and sal e of such
products shall be subject to inspection by the taxingauthority Departnment of

Fi nance and Adm ni strati on and the Tobacco Control Board."

SECTI ON 8. Arkansas Code 26-57-213(b) is anended to read as foll ows:

"(b) Copies of all invoices for the purchase or sale of any tobacco
products shall be retained by each manufacturer, wholesaler, vendor, and
retailer for a period of three (3) years, subject to exam nation by the
director Director of the Departnent of Finance and Adm nistration and the
Director of the Tobacco Control Board or his their authorized agent agents

upon demand at any tine during regular business hours; except that only the

Director of the Departnment of Finance and Adnministration may exam ne the

i nvoi ces of manufacturers."”

SECTI ON 9. Arkansas Code 26-57-214(a) and (b) are amended to read as
fol | ows:

"(a) No person shall deal with, or otherw se do business in, tobacco
products in this state without having first registered with the director
Director of the Tobacco Control Board and obtained a pernmit or |icense for

that purpose, except that a manufacturer need only to register in accordance
with Arkansas Code 26-57-215(1).

(b) Al permts and licenses shall be issued by the director Director
of the Tobacco Control Board."

SECTI ON 10. Arkansas Code 26-57-215 is anended to read as foll ows:
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"26-57-215. Permits and |licenses - Types.

Every person (except manufacturers) listed in this section, before

comenci ng business, or if already in business, before continuing, shall pay
an annual privilege tax—or fee and secure a pernit or license fromthe
director Director of the Tobacco Control Board.

(1) Every manufacturer whose products are sold in this state shal

register with the director Director of Finance and Administration. A

manuf acturer so registered is not licensed for purposes of this chapter

(2) Every whol esaler of cigarettes who operates a place of business shal
secure a whol esale cigarette pernit and every whol esal er of any other tobacco
products except cigarettes who operates a place of business shall secure a
whol esal e tobacco pernit. Any whol esal er doi ng business in both cigarettes and
ot her tobacco products shall secure both a wholesale cigarette pernit and a
whol esal e t obacco pernit.

(3) Every salesman of any tobacco product in this state shall secure a
sal esmans license. Application shall be nade by the mwanrufaeturer— whol esal er,
or general vendor who is the salesmans enployer. A salesnmans license is not
transferable to another enployer and nust be surrendered to the director

Director of the Tobacco Control Board by the enployer upon term nation of the

sal esmans enpl oynent .

(4)(A) Every retailer of cigarettes who operates a place of business
shall secure a retail cigarette permt and every retailer of any other tobacco
products, except cigarettes, who operates a place of business shall secure a
retail tobacco permt. Any retailer doing business in both cigarettes and
ot her tobacco products shall secure both a retail cigarette pernmt and a
retail tobacco permt.

(B) Retailers nay secure tenporary permts to operate at picnics,
fairs, carnivals, circuses, or any other tenporary public gathering for
peri ods not to exceed ten (10) days for a fee of five dollars ($5.00).

(5) Every person engaged in the business of selling, |easing, renting, or
ot herwi se di sposing of or dealing with any tobacco product vendi ng nmachine in
this state shall secure a dealer s |icense.

(6)(A) Every general tobacco products vendor and every restricted tobacco

products vendor mnust obtain a proper license fromthe director Director of the

Tobacco Control Board. However, municipal corporations may license and tax the

privil ege of doing business as a general or restricted vendor in cities where
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such vendors mmi ntain an established place of business, provided that the
machi ne |icense tax inmposed may not exceed fifty percent (50% of the ampunts

| evied on such vendors |icenses under this subchapter. |If a nunicipality, by

ordi nance, licenses or taxes the privil ege of doing business as a general or

restricted vendor in tobacco products, proof that such a license is in good

standi ng shall be a mandatory condition for the i ssuance of a state |icense

reqgui red under this section.

(B) In addition, every general or restricted tobacco products vendor
must obtain a pernmit stanmp for each nachine of any type placed in operation in
this state for the purpose of vending any tobacco products. This stanp shal
be affixed to the machine in a conspicuous |ocation together with a decal or
card reciting the nane, address, and |license nunber of the vendor operating
the machine. No stamp will be issued for any machi ne upon which the state
gross receipts or state conpensating tax has not been paid, and the director

Director of the Departnment of Finance and Administration shall require proof

of payment before the initial issue of a stanp for any tobacco products

vendi ng nachi ne. "

SECTION 11. Arkansas Code 26-57-216 is anended to read as foll ows:
"26-57-216. Permts and licenses - Nunmber and | ocation

The di+reector Tobacco Control Board is enpowered to determine in his its

reasonabl e di scretion, and in accordance with the provisions of this
subchapter, the nunber of licenses to be granted in the state, the |ocations

thereof, and the persons to whomthey are to be granted.”

SECTI ON 12. Arkansas Code 26-57-217 and 218 are repeal ed.
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SECTI ON 13. Arkansas Code 26-57-219 is anmended to read as foll ows:
"26-57-219. Pernmits and |icenses - Annual privilege tax.
(a) The annual privilege tax or fee for each permit or license

authorized by 26-57-215 is established as foll ows:

(1) Wholesale Cigarette Permit ................. $ 56-66500. 00
(2) Wholesale Tobacco Permit ......... ... . ... 25-00500. 00

(3) General Tobacco Products Vending Permt (vendor).......... 100. 00

€5)(4) Tobacco Products Vending Machine License, per machine ..... 10. 00
(6) (i) Retail Cigarette—Permt/ Tobacco Permit

for retailers whose weekly gross sales are
less than $5,000. ... .. .. 1000 20.00—

(ii) Retail Cigarette/ Tobacco Pernit for

retailers whose weekly gross sales are
bet ween $5,000 and $15,000. . .. ... ...t 30. 00

(iii) Retail Cigarette/ Tobacco Permit for

retailers whose weekly gross sales are in

excess of $15,000. . . ittt e e e e e 50. 00
(H—Retail TobaccoPerpmit——— 1. 00
(87) Salesmans License .................................. 40-0025. 00
(98) Dealers License .................. . ... .. ... ... ... ..... 25. 00
(9) Manufacturer s Representative Fee. ... ... .. ..., 25. 00
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(b) Al permits and |licenses issued hereunder shall expire on June 30

of the year followi ng the effective date of issuance."

SECTI ON 14. Arkansas Code 26-57-221 through 223 are anmended to read as
fol | ows:

"26-57-221. Pernmits and licenses - Not transferable.

No license or pernmit is transferable, and the location of any place of
busi ness for which any license is issued may not be changed wi thout permni ssion
of the di+ector Director of the Tobacco Control Board.

26-57-222. Permits and licenses - Duplicates.

When a pernit or license is lost by a holder, a duplicate permt or
license may be issued upon application and for a fee of five dollars ($5.00)
when sufficient proof has been given the director Director of the Tobacco
Control Board.

26-57-223. Permits and licenses - Suspension or revocation
(a) Al permits and |licenses issued under this subchapter may be

suspended or revoked by the director Director of the Tobacco Control Board for

any violation of this subchapter or the regul ati ons pertaining thereto.
(b) The director Director of the Tobacco Control Board shall revoke for

one (1) year all licenses or pernmits to deal in tobacco products of any person

who is convicted of violating this subchapter or the regul ati ons pertaining

thereto a second tine."

SECTI ON 15. Arkansas Code 26-57-224(b) pertaining to tobacco vendor
surety bonds is anmended to read as follows:

"(b) The bond shall be conditioned upon the faithful performance of the
duties and obligations inposed by this subchapter and the regul ations

promul gated by the director Director of the Departnment of Finance and

Adm ni stration."

SECTI ON 16. Arkansas Code 26-57-224(d) pertaining to tobacco vendor
surety bonds is anmended to read as follows:

"(d) This bond shall be executed by a solvent surety conpany authorized
to do business in this state or such other responsible surety approved by the

director Director of the Departnment of Finance and Adm nistration."
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SECTION 17. Arkansas Code 26-57-227 is amended to read as foll ows:
"26-57-227. Operation of vending machine wi thout license a public

nui sance - Sei zure, sale - Redenption
(a) Any person who engages in the business of owning, operating, or

| easi ng any tobacco product vendi ng nachi nes without first obtaining the

license described in this subchapter is declared to be naintaining a public

nui sance.
(b) Any tobacco product vendi ng machi ne so operated nay be seized and

sold by the director Director of the Tobacco Control Board at public auction

upon the order of the Pul aski County Chancery Court.

(c) These nachines may be redeened prior to sale by the owner upon the
paynment of all taxes due on the nmachine and all costs and expenses incurred in
enforcing this section if the offender pays all taxes and costs within ten

(10) days after seizure of the machines by the director Director of the

Tobacco Control Board."

SECTI ON 18. Arkansas Code 26-57-229(b) through (d) are amended to read
as follows:

"(b) Every whol esal er who maintains a business as a retailer shall keep
a record of his whol esal e operations showi ng the amount of stanps purchased,
if any, and all purchases from whatever source, and all sales whether to
hinmself as retailer or to another. This record shall be subject to inspection
by the director Departnment of Finance and Adnministration and the Tobacco
Control Board.

(c) Records shall be kept on fornms prescribed by the ditrector Director

of the Departnment of Finance and Adm ni stration.

(d) When a whol esaler refuses to keep the records required by or to

comply with the provisions of this section, the ditrector Director of the

Tobacco Control Board shall revoke all permts that have been issued to him"

SECTI ON 19. Arkansas Code 26-57-230 through 238 are amended to read as
fol | ows:

"26-57-230. Conmon carriers.

(a) Common carriers transporting tobacco products may be required by

the director Director of the Departnent of Finance and Administration or the

Tobacco Control Board to give a statenent of all consignnents of tobacco
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products showi ng date, point of origin, point of delivery, and to whom
del i vered.

(b) Al conmon carriers shall pernit their records relating to shipnent

or receipt of tobacco products to be exam ned by the director Departnent of

Fi nance and Adm ni stration or the Tobacco Control Board.

(c) Any person who fails or refuses to give to the ditrector Departnent of

Fi nance and Adm ni stration or the Tobacco Control Board the statenent,

reports, or invoices required by this section or who refuses to pernit the

director Departnent of Finance and Adninistration or the Tobacco Control Board

to examine his records is guilty of a wiolation Class C ni sdenmeanor

26-57-231. Failure to allow inspection unlawful.
Any person required to pay taxes under the provisions of this subchapter

who fails or refuses to pernit the director Departnent of Finance and

Adm ni stration or the Tobacco Control Board to exam ne or inspect his taxable

stock of tobacco products, invoice books, papers, and nmenoranda consi dered
necessary to secure information directly relating to the enforcenment of this
subchapter is guilty of a violation for the first and second offense and is
guilty of a Class C misdeneanor for each additional offense.

26-57-232. Whol esalers - Restrictions - Criminal violations.

(a) \Wholesalers shall conduct their business subject to the follow ng
restrictions:

(1) The whol esaler shall secure a pernit fromthe director Director of

t he Tobacco Control Board;

(2) Except as otherw se provided herein, the whol esal er nmay sell tobacco

products only to persons properly |licensed under this subchapter

4-(3) They shall, before selling, delivering, or otherw se disposing of
cigarettes to retailers in this state, affix stanps of the proper
denom nations to show that the tax has been paid. The stanmp shall be affixed

in the manner prescribed by the director Director of the Departnent of Finance

and Adm ni stration;

0206971257.mhf629

12



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: H2/13/97 H2/27/97 H3/6/97 H3/18/97 S3/27/97 S4/2/197 S4/3/97 HB 1530
director— and
£6)3(4)(A) They shall, with each sale of cigarettes, supply the retailer
with an invoice showing the quantity, kind, and price of cigarettes sold, and
shall supply the stanps required to show that the tax has been paid.
(B) They shall retain a copy of this information in their files for

three (3) years subject to the inspection by the director Departnent of

Fi nance and Adm ni stration and the Tobacco Control Board.

(b) Any whol esaler who fails or refuses to affix or cancel the stanps or
who fails or refuses to keep the records or who fails or refuses to furnish
the statenments and informati on or make the reports as required by this

subchapter or as prescribed by the director Director of the Departnent of

Fi nance and Adm ni stration and the Director of the Tobacco Control Board, or

who violates any of the requirements of 26-57-212, 26-57-229, and 26-57-242 is

guilty of a violation for the first offense and a Class C m sdeneanor for each
addi ti onal offense.

26-57-233. Salesnmen - Restrictions - Violations.
Every sal esman who sells, offers for sale, takes orders, and solicits for sale
any tobacco products for inmediate or future delivery to whol esal ers of
tobacco products in this state may do so only under the follow ng
restrictions:

(1) The salesman shall secure a pernit fromthe director Director of the

Tobacco Control Board;

(2) The salesman may sell to or take orders for tobacco products from
I i censed whol esal ers provided that the tobacco products are consigned or
delivered only to registered manufacturers or licensed whol esal ers;

(3) The salesman may sell to or take orders for tobacco products from
licensed retailers provided that the tobacco products shall be delivered to
the retailer only by a licensed whol esal er g lLcensedretailerlocatedin
this—state;

(4)(A) The salesman whol esal er shall keep conplete records of all sales
or orders taken for dealers in tobacco products in this state, copies of al
i nvoi ces, orders taken, and other instrunments as evidence of sales or
di sposition of tobacco products.

(B) He shall retain this information in a designated place within this
state for three (3) years subject to inspection by the director—and

Depart nent of Finance and Adm nistrati on and the Tobacco Control Board.
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26-57-234. Retailers and vendors - Restrictions - Violations.
(a) Retailers and vendors shall conduct their businesses subject to the
followi ng restrictions:

(1) They shall not possess, place in their stock, have on their prem ses,
sell, or otherw se dispose of any cigarettes to which stanps denoting the tax
due thereon have not been affixed;

(2) They shall require that properly cancelled stanps are affixed to al
cigarettes purchased or otherw se received or accepted by them before they

purchase or otherw se becone the owner or possessor of the cigarettes;

{4-(3) They shall require fromthe wholesaler at the time of each

purchase or receipt of cigarettes an invoice showing the quantity, kind, and
price of the cigarettes and the stanmps required to show that the tax has been
pai d, and date of sale or delivery;

£5)3(4) The retailer shall keep records showi ng the description and date
of the receipt of each lot of tobacco products, from whom purchased, and when
received on the prenises, or any other requirenments prescribed by the director

Director of the Departnment of Finance and Administration. These records shal

be subject to inspection by the director Departnment of Finance and

Adm ni stration and the Tobacco Control Board;
£6)(5) The director Director of the Department of Finance and

Adm ni stration may require retailer reports covering receipts and sal es of

tobacco products monthly or for any other period;
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H-(6) The retailer shall permt the director Departnment of Finance and

Adm ni stration and the Tobacco Control Board or any peace officer acting under
the directionof the director their direction to inspect his stock of

mer chandi se and preni ses, including any room or building used in connection

wi th his business.
(b) Upon a retailers failure to conply with any part of this section

the director Director of the Tobacco Control Board may revoke the retailers

permt.

(c) Any retailer or vendor who fails or refuses to retain in his files
i nvoi ces of tobacco products and stanps, or who fails or refuses to furnish
the statements and informati on or make the reports concerning receipts and
sal es of tobacco products as required by this subchapter or prescribed by the

director Director of the Departnent of Finance and Adm nistration, or who

vi ol ates any of the requirenents of this section, is guilty of a violation
26-57-235. Cigarette stanps generally.
(a) The purpose of the stanmps is to provide a method for collecting the
tax inmposed on cigarettes sold in this state.

(b) The director Director of the Departnent of Finance and Adm nistration

shall prescribe the kind of stanps to be used in the adnministration of this
subchapt er.

(c)(1) The director Director of the Department of Finance and

Adm ni stration shall prepare and nmintain an adequate supply of cigarette

st anps.
(2) He shall require a printers certificate with each set of stanps
del i ver ed.
(3) The cost of printing the stanps shall be paid fromthe appropriation
made for the administration of the Department of Finance and Administration
26-57-236. Stanp deputi es.
(a) The director Director of the Departnent of Finance and

Adm ni stration shall furnish stanps to |icensed whol esalers directly or

t hrough stanp deputies.
(b) The director Director of the Departnent of Finance and Adm nistration

may appoi nt and commi ssion stanp deputies, who shall be the owners or officers
of whol esalers, to handle the stanps and collect the tax on cigarettes tobacco
products before sales of cigarettes tobacco products are nade to the

retailers.
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(c) Stanp deputies are, within the scope of their authority, agents of

the director Director of the Departnent of Finance and Adm nistration and

shall be accountable as such for any wongful acts.
(d) Each stanp deputy shall furnish a bond in an anpunt and in the form

as prescribed by the director Director of the Departnment of Finance and

Adm ni stration.

£)(e) Stanp deputies shall keep records of all stanp sales and tax

collections and shall nake the reports prescribed by the director Director of
the Departnent of Finance and Adm ni stration.
£e-(f) A conmmission shall be paid by the divrestor Director of the

Depart nent of Finance and Administration to stanp deputies for the sale of

stanps for cigarettes and the collection of cigarette taxes. The commi ssion
pai d shall not be less than three and eight-tenths percent (3.8% of the total
aggregate cigarette tax collected.

-(g) Al deposits held by any bank for a stanmp deputy which represent
the sales of stanps are trust funds and shall be held as a special deposit. In
the event of the failure or insolvency of the bank, the deposits shall be
cl assed and considered as preferred clainms due the State of Arkansas.

26-57-237. Cigarette stanps - Sale or delivery.
(a) The director Director of the Departnent of Finance and

Adm ni stration or his stanp deputy nay sell or deliver cigarette stanps only
to licensed whol esal ers andlicensed retailers

(b) No person shall have in his possession any cigarette stanps except
such as have been issued in the regular way in the manner provided for in this
subchapt er.

(c)(1) Any cigarette or tobacco products whol esal er or any other person
required by law to affix cigarette tax stanps to cigarettes sold or offered
for sale in this state shall have the option to receive the stanps directly
fromthe Director of the Departnent of Finance and Administration or to
request that the stanmps be shipped to the person in a manner to be sel ected by
the director.

(2) When the stanps are shipped to the whol esal er or other person, the
shi ppi ng and i nsurance cost shall be borne by the whol esal er. The whol esal er

or other person to whomthe stanmps are shipped shall be liable for paynent of
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the stanps only upon actual receipt thereof.

(3) The receipt of tax stanps by a cigarette or tobacco products
whol esal er or other person to whomthe stanps are shipped shall be evidenced
by a witten receipt signed by the person to whomthe stanps are shipped or a
person designated by him

(4) A wholesaler or other person who chooses a nmethod of shipnment other

than the nmethod sel ected by the director Director of the Departnment of Finance

and Adm nistration shall pay the director for the stanps prior to shipnent.

26-57-238. Cigarette stanps - Refund on unsold, returned cigarettes.
Where cigarettes to which stanps have been affixed are unsold and are
returned, by the retailer or the whol esal er who paid tax on them to the
whol esal er or manufacturer from whomthey were originally purchased, refund of
the tax paid on such cigarettes may be nmade in the manner prescribed by the

director Director of the Departnment of Finance and Adm nistration."

SECTI ON 20. Arkansas Code 26-57-242(c) is anmended to read as foll ows:
"(c) Upon violation of this section by a whol esal er, the director

Director of the Tobacco Control Board shall revoke the wholesalers permt."

SECTI ON 21. Arkansas Code 26-57-247(b) is amended to read as follows:
"(b) The diresctor Director of the Tobacco Control Board-shal- may seize

and hold for disposition of the courts all tobacco products found in the

possessi on of any person dealing in, or a consuner of, tobacco products which

have not been handl ed according to this subchapter.”

SECTI ON 22. Arkansas Code 26-57-249 through 252 are amended to read as
fol | ows:

"26-57-249. Sal e of products upon conviction - Procedure.

(a)(1) Upon conviction of any defendant charged with the violation of
this subchapter, the court shall issue an order to sell the tobacco products

confiscated by the director Director of the Tobacco Control Board, or any

state, county, or nunicipal officer in this state, which were possessed or
owned by the defendant and which have not been handl ed according to the
provi sions of this subchapter.

(2) The proceeds of the sale of the confiscated tobacco products together

with all fines collected for the violations of this subchapter shall be paid
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into the county state treasury efthe county inwhichthe defendant—was
convicted—for the use and benefit of the county school fund as genera
revenues.

(b) \When tobacco products are sold by order of the court, the director

Director of the Tobacco Control Board or the officer serving the court shal

deliver the tobacco products to an Arkansas |icensed whol esal er who shall sel
the required stanps to the purchaser of the tobacco products.
(c) Every court of record in this state shall notify the director

Director of the Tobacco Control Board of the disposition made of each case in

said court as to whether the defendant was convicted or acquitted.
26-57-250. Civil action to recover tax and penalties - Party defendants.

(a) Were the director Director of the Departnment of Finance and

Adm ni stration finds frominvestigation that the state has |ost tax revenue

because of the evasion of any provision of this subchapter, he nmay bring suit
in the proper court to recover such tax and penalties.
(b) The action shall |ie against the person evading the tax and agai nst

any person who ai ded, abetted, or assisted in such evasion.

26-57-251. Civil and crimnal actions brought in nane of director -
Prosecuti on.

(a) Al civil andecrimnal actions arising under this subchapter shal
be brought by and in the name of the ditrector Director of the Department of

Fi nance and Adm nistration or the Director of the Tobacco Control Board,

whi chever is appropriate under the provisions of this subchapter

(b) Fhey Al crinmnal actions shall be brought and prosecuted by the
Attorney General—or the proper prosecuting attorney. —However —the director

26-57-252. No bond for costs required.

No bond for costs shall be required of the director Departnent of

Fi nance and Adnini stration or the Tobacco Control Board in any court in this

state for the prosecution of any violation of this subchapter."”

SECTI ON 23. Subchapter 2 of Chapter 57 of Title 26 of the Arkansas Code
is amended by inserting additional sections at the end thereof to read as
fol | ows:

"26-57-255. Tobacco Control Board.

(a) There is hereby created the Arkansas Tobacco Control Board to
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consi st of eight (8) nmenbers appointed by the Governor. The board shall be

constituted as follows: Two (2) nmenbers of the board shall be tobacco

products whol esalers; two (2) nenbers of the board shall be tobacco products

retailers; and four (4) nenbers of the board shall be nmenbers of the public

at-large who are not public enployees or officials, at | east one of which

shall be an African Anmerican, and two (2) of whom shall be selected froma

list of at |east eight (8) candidates supplied to the Governor by the Arkansas

Medi cal Soci ety.
(b)  The Governor shall designate which menber of the Tobacco Contro

Board shall act as chairman, and that person shall serve as chairman for two

(2) years unless his nenbership on the board ceases prior to the end of the

two (2) year period.

(c) Al menbers of the Tobacco Control Board nust be residents of the

State of Arkansas and confirned by the Senate. The term of office shall be

five (5) years, except that the initial board shall be appointed to staggered

terms in that the term of one nmenber expires each year

(d) The Tobacco Control Board shall have responsibility for the

¢ 26-57-219. All action by the Tobacco Control Board shall be by a majority

vote of the full menmbership of the board, and the board may take no official

action in connection with any matter except at a regular or special neeting.

In the event of a tie vote of the nenmbers of the board, the Director of the

Tobacco Control Board may cast the deciding vote. The Tobacco Control Board

shall have no jurisdiction over manufacturers of tobacco products.

(e) No person who is not a citizen of the United States and who has

not resided in the State of Arkansas for at |least two (2) consecutive years

i medi ately preceding the date of appointnment nay be appointed to the Tobacco

Control Board nor enployed by the board.

(f) Each mermber of the Tobacco Control Board and the Director of the

Tobacco Control Board shall take and subscribe to an oath that he will support

and enforce the provisions of this act, the tobacco control |laws of this

state, the Constitution of the State of Arkansas, and the Constitution of the

United States of America.
"26-57-256. Powers of the Board.
(a) The Tobacco Control Board shall

(1) promulgate regulations for the proper enforcenent and
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i mpl enentati on of the Arkansas Tobacco Products Tax Act, as anended, and the

Arkansas Unfair Cigarette Sales Act, as anended, subject to the restrictions
in 8 26-57-212(d);

(2) receive applications for and i ssue, refuse, suspend and

revoke |licenses and pernits listed in 26-57-219;

(3) prescribe forns of applications for permts and |icenses

under this subchapter

(4) cooperate with the Revenue Division, Department of Finance

and Administration in the enforcement of the tax |laws affecting the sale of

tobacco products in this state;

(5) conduct public hearings where appropriate regardi ng any

permt and |icense authorized by this subchapter or violation of this

subchapter, the Arkansas Tobacco Products Tax Act, or the Arkansas Unfair

Cigarette Sales Act and take appropriate actions regardi ng i ssuance, refusal

suspensi on or revocation of any permit and |license enumerated in & 26-57-219.

In addition to any mandatory duties of the Tobacco Control Board under £ 5-

27-227 to suspend, revoke, and not renew |licenses and pernits, the Tobacco

Control Board may suspend, revoke, or not renew any or all permts and

licenses issued by the board to any person or entity that violates ¢ 5-27-227

or any other federal, state, or local statute, ordinance, rule or regulation

concerning the sale of tobacco products to minors. |In that regard, the board

is authorized to exami ne or cause to be exam ned under oath any w tness and

the books and records of any |icensee; and

(6) when requested by the witten petition of at |east three (3)

i nterested parties, conduct public hearings to receive testinmony on the facts

rel evant to the issuance of any license or pernmit under this subchapter

(b) The Tobacco Control Board shall have no authority in crinina

prosecutions or the assessnent or collection of any taxes or penalties rel ated

to the taxing of tobacco products.
26-57-257. Director of Tobacco Control Board.

(a) The Governor shall enploy a person to serve as Director of the

Tobacco Control Board. The director shall serve at the pleasure of the

Gover nor.

(b) The Director of the Tobacco Control Board shall present al

evi dence tending to prove violations of |law or regul ati ons at hearings held by

t he board.
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(c) The Director of the Tobacco Control Board may enpl oy such other

personnel as he deens necessary, subject to approval of the board and as

aut hori zed by the General Assenbly.

(d) Any personnel enployed by the Director of the Tobacco Contro

Board shall serve at his pleasure

(e) The Director of the Tobacco Control Board and the board each may

adopt, keep, and use a commpn seal. This seal shall be used for

aut henti cati on of the records, process, and proceedi ngs of the director and

board respectively. Judicial notice shall be taken of each use of this sea

in all of the courts of the state.

(f) Any process, notice, or other paper which the Director of the

Tobacco Control Board may be authorized by law to issue shall be deened

sufficient if signed by the director and authenticated by the seal of the

director.

(9) Any process, notice, or other paper which the board may be

authorized by law to i ssue shall be deened sufficient if signed by the

chai rman of the board and authenticated by the seal of the board.

(h) Al'l acts, orders, proceedings, rules, regulations, entries,

m nutes, and other records of the Director of the Tobacco Control Board and

all reports and docunents filed with the director may be proved in any court

of this state by copy thereof, certified to by the director with the seal of

the director attached.

(i) Al'l acts, orders, proceedings, rules, regulations, entries,

m nutes, and other records of the Tobacco Control Board and all reports and

docunents filed with the boards director may be proved in any court of this

state by copy thereof, certified to by the chairman of the board with the sea

of the board attached.

(j) The Director of the Tobacco Control Board shall maintain records

of all permits and licenses issued, suspended, denied, or revoked by the

board. The records shall be in such formas to provide ready i nformati on as

to the identity of the |licensees including the nanmes of nmjor stockhol ders and

directors of corporations holding licenses or pernits and the | ocation of the

license or permtted prem ses.

(k)  The Director of the Tobacco Control Board shall recognize the

Arkansas Departnment of Health, Bureau of Al cohol and Drug Abuse Prevention as

the agency responsible for ensuring full conpliance with Section 1926(b) of

0206971257.mhf629

21



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

As Engrossed: H2/13/97 H2/27/97 H3/6/97 H3/18/97 S3/27/97 SAI2/97 S4I3/97 HB 1530

the Public Health Service Act and shall call upon administrative departnents

of the state, county, and city governments, sheriffs, city police departnents,

or other |aw enforcenent officers for such informati on and assi stance as the

director may deem necessary in the performnce of the duties inposed upon him

by this act.

(1) The Director of the Tobacco Control Board may inspect or cause to

be inspected any prem ses where tobacco products are distributed, stored or

sol d.

(m  In the conduct of any hearings, the Director of the Tobacco

Control Board nay:

(1) exani ne or cause to be exani ned any person under oath and

exani ne or cause to be exan ned books and records of any licensee;

(2) hear testimony and take proof material to his information

and the di scharge of his duties hereunder

(3) adm ni ster or cause to be adni ni stered oat hs;

(4) i ssue subpoenas to require the attendance of witnesses and

the production of books and records. Any circuit court nay, by witten order

require the attendance of witnesses or the production of rel evant books or

ot her records subpoenaed by the director and the court may conpel obedience to

its order by proceedings for contenpt.

(n) Al'l hearings and appeals from any hearing shall be conducted in

accordance with the Arkansas Adnministrative Procedure Act.

(o) The Director of the Tobacco Control Board shall exercise other

powers, functions, and duties as are or nmay be inposed or conferred upon him

by | aw or the board,

(p) The Director of the Tobacco Control Board shall have other powers,

functions, and duties pertaining to the issuance, suspension, and revocation

of the pernmits and |icenses enunerated in 8 26-57-219 which previously were

granted to the Director of the Departnent of Finance and Adm nistration

(except the authority to requlate manufacturers) and which are specifically

del egated to the departnment by this subchapter; and

(q) The power and duty to collect taxes inposed on tobacco and tobacco

products, is specifically exenpted fromthe powers and duties granted or

assigned to the board or the department. However, a permt or license

hol der s failure to pay taxes or fees inposed on tobacco products or any

permt or license fees inposed by this subchapter, in a tinely nanner, is
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grounds for the non-issuance, suspension, revocation, or non-renewal of any

permts or |licenses issued by the board.

26-57-258. Al permits, licenses, certifications, determ nations,

regul ati ons, and other actions of the Departnent of Finance and Adm nistration

under this subchapter in effect on June 30, 1997, shall continue in full force

and effect until nodified by the Tobacco Control Board."

SECTI ON 24. Arkansas Code 5-27-227(g) is anended to read as foll ows:

"(g) The person convicted of violating any provision of this section
whose permt or license to distribute or sell tobacco products is suspended or
revoked shall, upon conviction, surrender to the court all such pernmits or
licenses, and the court shall transmit those pernits and |icenses to the
Director of the Departnment of Finance and Admi nistration and instruct the

Director of the Department of Finance and Admnistration Tobacco Control Board

to suspend or revoke, and not renew, the persons permit or |license to

distribute or sell tobacco products, and not to issue any new permnit or
license to that person for the period of time determi ned by the court in

accordance with this section."”

SECTION 25. It is anticipated that revenues generated fromthe
provi si ons of Arkansas Code Annotated £26-57-219 as anended herein wll neet
or exceed sixty six thousand dollars ($66,000) each fiscal year of the 1997-99
bi ennium If the nonies generated by Arkansas Code Annotated £26-57-219 do
not neet sixty six thousand dollars ($66,000) each fiscal year any genera
revenues utilized to support the Tobacco Control Board will expire on June 30,

1999.

SECTI ON 26. NONPREEMPTION. This act and the rules, regul ati ons and

ot her actions of the Tobacco Control Board shall not be construed or

interpreted so as to preenpt or in any other manner qualify or linmt the

enact nent and enforcenent of any federal, state, county, municipal or other

| ocal regulation of the manufacture, sale, storage or distribution of tobacco

products that is nore restrictive than this act or the rules and regul ati ons

promul gated by the Tobacco Control Board. This act and the rules, regul ations

and ot her actions of the Tobacco Control Board shall not be construed or

interpreted so as to preenpt or otherwise linit any |legal or equitable clains
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or causes of action brought under the common | aw or any federal or state

statutes. Nothing in this act, nor any rule or regulation of the Tobacco

Control Board, shall be construed or interpreted so as to require any state,

county, municipal or other local authority to exhaust any adm nistrative

remedi es t hrough the Tobacco Control Board including, but not limted to, the

right to seize and forward to the Tobacco Control Board the state |icense of

any vendor or retailer found to have illegally sold tobacco products to a

person under eighteen (18) years of age; provided the vendor or retail er shal

be given a hearing before the Tobacco Control Board within five (5) business

days of the seizure.

SECTION 27. Al provisions of this act of a general and permanent
nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmission shall incorporate the sane in the Code.

SECTION 28. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 29. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

SECTION 30. EMERGENCY. It is hereby found and determ ned by the

Ceneral Assenbly that the regul ation of the manufacture, distribution, and

sal e of tobacco products in this state should be transferred fromthe

Depart nent of Finance and Administration to an i ndependent agency; that this

act establishes the Arkansas Tobacco Control Board as such i ndependent agency;

that the transfer of duties should occur at the begi nning of the next fisca

year; and that unless this enmergency clause is adopted, the transfer will nost

likely not occur until after the beginning of the next fiscal year

Therefore, an enmergency is hereby declared to exist, and this act being

i medi ately necessary for the preservation of the public peace, health, and

safety shall be in full force and effect fromand after July 1, 1997.

/ s/ Rep. McKissack et al

0206971257.mhf629
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