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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 SENATE BILL 261

By: Senator Everett

For An Act To Be Entitled
"AN ACT TO AMEND ARKANSAS CODE ANNOTATED TI TLE 3,
CHAPTER 2, SUBCHAPTER 4 CONCERNI NG ALCOHOLI C BEVERAGES;
AND FOR OTHER PURPOSES. "

Subtitle
“TO AMEND ARKANSAS CODE ANNOTATED TI TLE
3, CHAPTER 2, SUBCHAPTER 4 CONCERNI NG
ALCOHOLI C BEVERAGES"

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Arkansas Code Annotated Title 3, Chapter 2, Subchapter 4 is
amended to read as follows:

"3-2-401. Purpose

Thi s subchapter is pronul gated pursuant to the authority granted to the
State of Arkansas pursuant to the provisions of the Twenty-First Anendnent to
the United States Constitution specifically for the foll ow ng purposes:

(1) To prevent unfair business practices, discrimnation, and undue
control of such whol esalers by distillers—manufacturers— i nporters,~ and

producers of vinous beverages;

(2) To maintain stability and healthy conpetition in the al coholic
beverage industry;

(3) To pronpte and maintain a sound and stable system of distribution
of al coholic beverages; and

(4) To pronote the public health, safety, and welfare.

3-2-402. Scope of subchapter

Thi s subchapter does not repeal or supersede any of the provisions of

88§ 3-5-1101 - 3-5-1111 and to the extent of any conflict, the provisions of
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88 3-5-1101 - 3-5-1111 shall prevail.

3-2-403. Spirtuous—ahd—vihrous Vinous beverages - Registration of brands
and | abels - Designation of Iicensed whol esal er

Every manufacturer— inporter~ or producer of spirituocus—and vinous
beverages, as defined by 8§ 3-1-102, doing business in the State of Arkansas
shall subnmit to the Alcoholic Beverage Control Division one (1) |abel for each
brand of spirituous—and vinous beverages to be shipped for the first time by
the shipper into or within the state and shall designate in the application
for registration one (1) licensed liquor wholesaler in the state, who shall be
the exclusive distributor of such brand or |abel within the state. Such
desi gnat ed whol esal er shall be initially approved by the director and shal
not be changed or initially disapproved except for good cause, and the
director shall determ ne good cause after a hearing pursuant to the provisions
set out in this subchapter. Any brands or |abels previously registered in
this state, and which have subsequently been w thdrawn fromdistribution in
this state, shall be treated in the same nmanner as the initial registration of
brands or | abels and are subject to the provisions hereof.

3-2-404. Request to change whol esal ers - Contents of application.

Any distiller—manufacturer— i nmporter— or producer of vinous beverages

desiring to change whol esalers with respect to any brand shall file with the
director a whol esal er change request containing such of the follow ng
information as is applicable:

(1) The nane of each brand invol ved,;

(2) The case volunme in Arkansas for each brand for the current year or
portion thereof and the two (2) previous cal endar years;

(3) The nane of the whol esaler currently distributing such brand,

(4) The nane of the proposed new whol esal er; and

(5)(A) A detailed explanation of the specific business reasons for the

request to change whol esal ers.

(B) Business reasons which may be considered by the director in
determ ning good cause for authorizing a change of whol esalers will include:
(i) A wholesaler's bankruptcy or serious financial
instability, including its consistent failure to pay its debts as they fal
due or its failure to neet or nmmintain any objective standards of

capitalization expressly agreed to between the whol esal er and the distiller—
manufacturer— i nporter~ or producer of vinous beverages, provided such
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standards are determned by the director to be conmercially reasonabl e;

(ii) A wholesaler's repeated violations of any provision of
federal or state |law or regul ations, whether or not such violations resulted
in official action;

(iii) A wholesaler's failure to maintain reasonabl e sal es
vol ume of the brand, taking into consideration such factors as the extent of
the distiller' s manufacturer' s inporter s,—or producer's advertising and

pronotion of the particular brand conducted by the inporter or producer of

Vi hous beverages, prevailing economc conditions affecting sales generally, or

the extent of the wholesaler's efforts, or lack thereof, to promte a
particul ar brand; and
(iv) Any other factors relevant to such proposed change and

which aid the director in determ ning good cause.

3-2-405. Request to change whol esalers - Notice - Objections - Hearing -
Di sposition of proceedings.

(a)(1l) At the sane time that the original whol esal er change request is
filed with the director, a copy thereof shall be mailed by the distiller
manufacturer— i nporter~ or producer of vinous beverages to each whol esal er who

may be affected by the proposed changes. |nmediately upon receipt of any
whol esal er change request, the director shall notify the currently designated
whol esal er of the request by certified mail.

(2) Wthin fifteen (15) days after receipt of such notice by the
af fect ed whol esal er, any such whol esal er or party required to be given notice
by this subchapter may interpose witten objections thereto. Such witten
objections shall be filed in the office of the Alcoholic Beverage Contro
Di vi sion and copi es thereof shall be served by the objecting party upon the
party proposi ng the change and upon all whol esal ers who may be affected by the
proposed change.

(b) Upon the receipt of an objection fromany party, or upon his own
motion, the director shall hold a hearing, after providing due notice to al
parti es concerned, for the purpose of determning the truth of any matters of
fact alleged by any party and deterni ni ng whet her the proposed changes are
based upon sufficient cause and are otherw se consistent with the policies set
out in § 3-2-401. If it is determined fromthe evidence educed at said
hearing that the brand or |abel involved is the same as, or simlar to, or is

such a nodification of, substitution of, upgrade of, or extension of a brand
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or | abel which has already been registered by the distiller—manufacturer

i mporter~ or producer of vinous beverages, so as to render it unjust or

i nequi tabl e, without cause being shown, to designate the brand or label to a
whol esal er different fromthe whol esal er designated for the brand or | abe
bei ng so nodified, substituted, upgraded, or extended, then such request shal
be deni ed; provided, however, that nothing herein shall be construed or
prevent the distiller—manufacturer— i nporter~ or producer of vinous beverages

fromtreating the matter as a desire to change whol esal ers and from proceedi ng
under the provisions of § 3-2-404, either before or after such deternination
(c) No proposed change will be approved by the director which is based
upon the failure or refusal of a wholesaler to conply with any demand or
request of a—distiter—manuiacturer— an inporter— or producer of vinous
beverages where such demand or request would result in a violation of any
provi sion of federal or state |law or regulation. During such fifteen-day
obj ection period, or until the proposed changes have been finally approved by
the director, the party proposing the change shall continue to supply the
desi gnat ed whol esal er, upon conmercially reasonable terns, such reasonabl e
quantities of the brand involved as the whol esaler nay require. |f, at any
time, the director finds a—distitler—manrufacturer— an inporter~ or producer
is not shipping the whol esal er a reasonabl e amount of merchandi se, he may

wi t hdraw approval of all brands registered by such parties within the state.

3-2-406. Request to change whol esalers - Hearing - Tinme - Findings -
Appeal

(a) Any hearing held by the director pursuant to the provisions of
§ 3-2-405, shall be held within thirty (30) days after the receipt of any

notice of objection to a whol esal er change request.

(b) The findings of the director nade after such hearing shall be
presented to the Alcoholic Beverage Control Board at its next regularly
schedul ed neeti ng.

(c) Any aggrieved party may appeal the decision of the director to the
full board to be heard de novo and any such appeal hearing will be schedul ed
and held pursuant to hearing procedures established for the Al coholic Beverage
Control Division by state | aw and Al coholic Beverage Control Division
regul ati ons.

3-2-407. Request to change whol esal ers - Autonatic approval

If no objection is filed to the whol esal er change request as provided in
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8§ 3-2-406, the proposed changes shall stand automatically approved by the
director at the expiration of such fifteen-day period, conditioned upon the

manufacturer—or inporter or producer of vinous beverages repurchasing al

i nventory of the subject brand fromthe previously designated whol esal er at
such whol esaler's laid-in cost.

3-2-408. Acquisition of right to sell, ship, or distribute a |abel

Any distiller—manufacturer— i mporter— or producer of vinous beverages

who obtains or acquires in any manner the right to sell, ship, or distribute

any | abel shall for the purpose of this subchapter stand in place of, and be
subject to, all rights, privileges, and duties and obligations, of its
predecessor or its predecessors, from whom such brands or |abels were obtained
or acquired.

3-2-409. Beer, malt products, or light w ne.

(a) Every manufacturer or inporter of beer or other nalt products or
I ight wi ne doing business in the State of Arkansas shall submit to the
Al cohol i ¢ Beverage Control Division one (1) |abel for each brand of beer or
mal t product or light wine to be shipped for the first tine into or within the
state and shall designate within the application for registration any nunber
of wholesalers in the state, each of whom shall be the exclusive distributor
of such brand within the geographical territory assigned by the manufacturer
or inmporter to such whol esal er

(b) Transfers of brands of malt products or light wine or changes in
geographi cal distribution areas assigned shall not be subject to the
provi sions set out above for spirituous—or vinous products, so |long as any
such manufacturer or inporter has conplied with the filing provisions of
applicable | aw.

3-2-410. Terms and conditions of agreements w th whol esal er binding on

successor.
A successor to a—distitler—manufacturer— an inporter, producer, w nery,
or brewer of beer, malt l|iquor, |ight wine, or wne, ertiguer that continues

in business as a—distitHer—manutacturer— an inporter, producer, wnery, or
brewery or that continues to operate under the nanes of any product acquired
by said distiller—manufacturer— inporter, producer, w nery, or brewer shal

be bound by all terns and conditions of any agreenents with any Arkansas

whol esal er, whether oral or witten, of the distiller—manufacturer— inporter,

producer, w nery, or brewery which are in effect on the date of succession
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3-2-411. Subchapter incorporated into division approvals - Applicability
- Wi ver.

(a) The ternms, conditions, and requirements of this subchapter are
hereby expressly nade a part of the terms of and as conditions to the approva
granted by the Al coholic Beverage Control Division to distillers—
manufacturers— i nporters~ or producers, to do business in the state, and by
the application for, the acceptance of, or the conduct of business under any
such approval , a—distitler—maruiacturer— an i nporter~ or producer consents
and agrees to conply with the terms, conditions, and requirements of this
subchapt er.

(b) This subchapter does not apply to manufacturers or whol esal ers of
Arkansas native w ne.

(c) No right, duty, or other provision set out in this subchapter may
be wai ved by any agreement or contract between any whol esal er and suppli er
regardl ess of whether any such wai ver agreement was nmade prior to or after
July 15, 1991.

3-2-412. Dual distributorship prohibited.

(a)(1l) The creation of a dual distributorship is prohibited.

(2) An unlawful dual distributorship is created whenever any

manufacturer i nporter or producer of vinous or malt beverages designates as

its distributor nore than one (1) Arkansas liguor whol esaler in the state or
whol esal e beer permit holder to distribute the same brand of al coholic
beverage in the same geographical territory: city; county; counties; or state.
(b) In addition to any renedies to any aggri eved party authorized by
law, the director may withdraw approval of any and all brands registered by

any penufacturer inporter or producer of vinous or nalt beverages found to be

in violation of this subchapter, such findings to be nade after hearing
pursuant to hearing procedures established for the Al coholic Beverage Contro
Division by state |law and adm nistrative regul ations.

(c) For the purpose of this subchapter, a _brand_ is defined as the
same product or substantially the same product as evidenced by the product
| abel that nust be filed with the Alcoholic Beverage Control Division
Identical or substantially identical |abels will be considered and treated as

the same brand."

SECTION 2. Al provisions of this act of a general and permanent nature
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are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 3. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 4. Al laws and parts of laws in conflict with this act are

her eby repeal ed.
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