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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 SENATE BILL 413

By: Senator Scott

For An Act To Be Entitled
"AN ACT TO AMEND VARI OUS SECTI ONS OF THE ARKANSAS CODE TO
MAKE TECHNI CAL CHANGES TO THE LAWS DEFI NI NG THE OPERATI ON
OF MOTOR VEHI CLES, Al RCRAFT, AND MOTOR BOATS WHI LE
| NTOXI CATED; AND FOR OTHER PURPOSES. "

Subtitle
“TO MAKE TECHNI CAL CHANGES TO THE LAWS
DEFI NI NG THE OPERATI ON OF MOTOR
VEHI CLES, Al RCRAFT, AND MOTOR BOATS
WHI LE | NTOXI CATED"

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code Annotated 8 5-65-103 is anended to read as
fol | ows:

"5-65-103. Unl awful acts.

(a) It is unlawful and punishable as provided in this act for any
person who is intoxicated to operate or be in actual physical control of a
not or vehicl e.

(b) It is unlawful and punishable as provided in this act for any
person to operate or be in actual physical control of a motor vehicle if at

that tinme

blood—urine—breath—or other bodily substance the al cohol concentration in

the persons breath or blood was 0.10 or nore based upon the definition of

breath, blood, and urine concentration in & 5-65-204."

SECTION 2. Arkansas Code Annotated & 5-65-104 is anended to read as
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fol | ows:

"5-65-104. Seizure, suspension, and revocation of l|license - Tenporary
permts. [Effective July 1, 1996.]

(a)(1) At the tinme of arrest for operating or being in actual physica

control of a motor vehicle while intoxicated or while there was one-tenth of

4 5.85-103 an al cohol concentration of 0.10 or nore in the persons breath or

bl ood (¢ 5-65-103), or refusing to subnmit to a chenical test of blood, breath,

or urine for the purpose of determ ning the al cohol or controlled substance
contents of the person's blood or breath, (% 5-65-202), the arrested person
shall inmediately surrender his license, permit, or other evidence of driving
privilege to the arresting | aw enforcenent officer. The officer shall seize
the license, pernmit, or other evidence of driving privilege surrendered by the
arrested person or found on the arrested person during a search

(2) If the license, permt, or other evidence of driving
privilege seized by the officer has not expired and ot herw se appears valid to
the officer, the officer shall issue to the arrested person a dated receipt
for that license, permt, or other evidence of driving privilege on a form
prescri bed by the Departnment of Finance and Administration or its designee.
This receipt shall be recognized as a license and shall authorize the arrested
person to operate a motor vehicle for a period not to exceed thirty (30) days.
The receipt formshall contain and shall constitute a notice of suspension or
revocation of driving privileges by the Ofice of Driver Services of the
Revenue Division of the Department of Finance and Adnministration, effective in
thirty (30) days, notice of the right to a hearing within twenty (20) days,
and as notice that, if a hearing is to be requested, the hearing request is
required to be nade within seven (7) cal endar days of the notice being given
The receipt shall also contain details and phone nunbers of the O fice of
Driver Services telling how to request the hearing. If the Ofice of Driver
Services is unable to conduct a hearing within the twenty-day period, a
tenporary permt shall be issued and shall be valid until the date of the
heari ng. The seized license, pernit, or other evidence of driving privilege
and a copy of the receipt formissued to the arrested person shall be attached
to the sworn report of the arresting officer and shall be submitted by mail or
in person to the Director of the Departnment of Finance and Administration or

hi s desi gnated representative within seven (7) days of the issuance of the
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receipt. The failure of the arresting officer to tinely file this report shal
not affect the authority of the Office of Driver Services to suspend or revoke
the driving privilege of the arrested person

(3) Any notices fromthe Ofice of Driver Services required under
this act which are not personally delivered shall be sent by certified mail
and shall be deened to have been delivered on the date when postnarked and
shall be sent to the last known address on file with the Ofice of Driver
Services. Refusal of the addressee to accept delivery or attenpted delivery of
the notice at the address obtained by the arresting | aw enforcenment officer or
on file with the Office of Driver Services shall not constitute nonreceipt of
notice. For all notices which are personally delivered, the person shall be
asked to sign a receipt acknow edgi ng he received the required notice.

(4) The Ofice of Driver Services of the Revenue Division of the
Depart ment of Finance and Admi nistration or its designated official shal
suspend or revoke the driving privilege of an arrested person or shall suspend
any nonresident driving privilege of an arrested person when it receives a
sworn report fromthe | aw enforcement officer that he had reasonabl e grounds
to believe the arrested person had been operating or was in actual physica

control of a motor vehicle while intoxicated or while there was one-tenth of

4 5.85-103 an al cohol concentration of 0.10 or nore in the persons bl ood or

breath (6 5-65-103), which is acconpanied by a witten chenical test report

reflecting that the arrested person was intoxicated or had an al coho
concentration of eore-tenth of onre percent(0-19 0.10 or nore, or is
acconpani ed by a sworn report that the arrested person refused to submt to a
chenical test of blood, breath, or urine for the purpose of determning the
al cohol or controlled substance contents of the person's blood or breath, (as
provided in & 5-65-202). The suspension or revocation shall be based on the
nunber of previous of fenses as foll ows:

(A (i) Suspension for one hundred twenty (120) days for the
first offense of operating or being in actual physical control of a notor

vehicle while intoxicated or while there was one-tenth of one percent (0.-19%

oreb pvei-ght—of al cohe —the person bl 0od—4 5-65-103 an al cohol

concentration of 0.10 or nore in the persons blood or breath (& 5-65-103);

(ii) Suspension for six (6) nmonths for the first

of fense of operating or being in actual physical control of a notor vehicle
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whil e intoxicated by the ingestion of or by the use of a controlled substance;
(iii) Suspension for one hundred eighty (180) days

for the first offense of refusing to submit to a chenical test of blood,
breath, or urine for the purpose of determ ning the alcohol or controlled
substance contents of the person's blood, & 5-65-202;

(B)(i) Suspension for sixteen (16) nonths, during which no
restricted permts may be issued, for a second offense of operating or being

in actual physical control of a notor vehicle while intoxicated or while there

was oRhe entn o ohe—-ne en 0 04

person-s blood—4 5-65-103- an al cohol concentration of 0.10 or nore in the
persons blood or breath (8 5-65-103) within three (3) years of the first

of f ense;

(ii) Suspension for two (2) years, during which no
restricted permts may be issued, for a second offense of refusing to submt
to a chenical test of blood, breath, or urine for the purposes of determ ning
the al cohol or controlled substance contents of the person's bl ood,

6 5-65-202, within three (3) years of the first offense;
(© (i) Suspension for thirty (30) nmonths, during which no

restricted permts may be issued, for the third offense of operating or being

in actual physical control of a notor vehicle while intoxicated or while there
was ohne enth o ohe—-pbercen 0199 o D A 3
person s blood—4 5-65-103- an al cohol concentration of 0.10 or nore in the

persons blood or breath (8 5-65-103) within three (3) years of the first

of f ense;

(ii) Revocation for three (3) years, during which no
restricted permits may be issued, for the third offense of refusing to submt
to a chenical test of blood, breath, or urine for the purpose of determning
the al cohol or controlled substance contents of the person's bl ood,

6 5-65-202, within three (3) years of the first offense;

(D)(i) Revocation for four (4) years, during which no
restricted permts may be issued, for the fourth or subsequent offense of
operating or being in actual physical control of a notor vehicle while
i ntoxicated or while there was one-tenth of one percent (0-1% or npre by

weight of alcohol in the person's blood £ 5-65-103_ an al cohol concentration
of 0.10 or nore in the persons blood or breath (8 5-65-103) within a

three-year period of the first offense.
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(ii) Lifetime revocation, during which no restricted
permt may be issued, for the fourth or subsequent offense of refusing to
subnit to a chemical test of blood, breath, or urine for the purpose of
determi ning the alcohol or controlled substance contents of the person's
bl ood, & 5-65-202, within three (3) years of the first offense; and

(5) |If the person is a resident without a license or permt to
operate a motor vehicle in this state, the Ofice of Driver Services shall, in
addition to any other penalties provided for in this act, deny to that person
the issuance of a license or permt for a period of six (6) nonths for a first
of fense. For a second or subsequent offense by a resident without a |icense or
permt to operate a motor vehicle, the Ofice of Driver Services shall, in
addition to any other penalties provided for in this act, deny to that person
the issuance of a license or permt for a period of one (1) year.

(6)(A) If the person is a nonresident, such person's privilege to
operate a motor vehicle in Arkansas shall be suspended in the sane manner as
that of a resident. The Ofice of Driver Services shall notify the office that
i ssued the nonresident's motor vehicle license of the action taken by the
O fice of Driver Services.

(B) When the person is a nonresident without a |license or
permt to operate a motor vehicle, the Office of Driver Services shall notify
the office of issuance for that person's state of residence of action taken by
the OFfice of Driver Services.

(7) Upon the witten request of a person whose privilege to drive
has been revoked, denied, or suspended, or who has received a notice of
revocati on, suspension, or denial by the arresting officer, the Ofice of
Driver Services shall grant the person an opportunity to be heard provided the
request is received by the Office of Driver Services within seven (7) cal endar
days after the notice of the revocation, suspension, or denial is given in
accordance with this section or as otherwi se provided in this act. Such a
request shall not operate to stay the revocation, suspension, or denial by the
O fice of Driver Services until the disposition of said hearing.

(8)(A) The hearing shall be before the Ofice of Driver Services
or its authorized agent, in the office of the Revenue Division of the
Depart nent of Finance and Adm nistration nearest the county wherein the
al l eged events occurred for which the person was arrested, unless the Ofice

of Driver Services or its authorized agent and the arrested person agree
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otherwise to the hearing being held in sone other county or the Ofice of
Driver Services or its authorized agent may schedul e the hearing or any part
t hereof by tel ephone and conduct the hearing by tel ephone conference call. The
heari ng shall not be recorded. The scope of the hearing shall cover the issues
of whether the officer had reasonabl e grounds to believe the person had been
operating or was in actual physical control of a vehicle while intoxicated or
while there was

inthe person-sblood an al cohol concentration of 0.10 or nore in the persons

bl ood or breath (8 5-65-103) or refused to subnit to a chenical test of the

bl ood, breath, or urine for the purpose of determining the alcohol or
controll ed substance contents of the person's blood or breath and whether the
person was placed under arrest. At the hearing, the burden of proof shall be
on the state, and the decision shall be based on a preponderance of the
evi dence.

(B) |If the revocation, suspension, or denial is based upon

a chenmical test result indicating that the person was intoxicated or there was

blood—as provided in 4 5-65-103- an al cohol concentration of 0.10 or nore in

the persons blood or breath (8 5-65-103) and a sworn report froma | aw

enforcenment officer, the scope of the hearing shall also cover the issues as
to whet her:

(i) The person was advised that his privilege to
drive woul d be revoked, suspended, or denied if the test result reflected an
al cohol concentration of ehre-tenthof onre percent(0-19% 0.10 or nore or the
presence of other intoxicating substances or conbination of intoxicating
subst ances;

(ii) The breath, blood, or urine specinmen was
obtained fromthe person within the established and certified criteria of the
Depart ment of Health;

(iii) The testing procedures used were in accordance
with existing rules; and

(iv) The test result in fact reflects an al coho
concentration, presence of other intoxicating substances, or a conbination
t her eof .

(C If the revocation, suspension, or denial is based upon

the refusal of the person to submit to a chem cal test as provided in
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6 5-65-202, reflected in a sworn report by a |aw enforcenent officer, the
scope of the hearing shall also include whether

(i) The person refused to subnit to the test or
tests; and

(ii) The person was inforned that his privilege to
drive woul d be revoked, suspended, or denied if the person refused to submt
to the test or tests.

(9) In order to determ ne the nunber of previous offenses to
consi der when suspending or revoking the arrested person's driving privileges,
the Ofice of Driver Services shall consider as a previous offense:

(A) Any convictions for offenses of operating or being in

actual physical control of a motor vehicle while intoxicated or while there is

bleod an al cohol concentration of 0.10 or nore in the persons blood or breath

under 8 5-65-103 or refusing to subnit to a chenical test under ¢ 5-65-202
whi ch occurred prior to July 1, 1996; and

(B) Any suspension or revocation of driving privileges for
arrests for operating or being in actual physical control of a notor vehicle
while intoxicated or while there is one-tenth of one percent (019 or nore by
weight of alcohol inthe person-s blood an al cohol concentration of 0.10 or

nore in the persons blood or breath under ¢ 5-65-103 or refusing to submit to

a chemnical test under & 5-65-202 occurring on or after July 1, 1996, where the
person was not subsequently acquitted of the crimninal charges.

(b) After the hearing, the Ofice of Driver Services or its authorized
agent shall order the revocation, suspension, or denial to be rescinded or
sust ai ned and shall then advise any person whose |license is revoked,
suspended, or denied that he or she may request a restricted pernit as
ot herwi se provided for by this act.

(c) A person adversely affected by the hearing disposition order of the
O fice of Driver Services of the Revenue Division of the Departnment of Finance
and Adm nistration or its authorized agent may file a de novo petition for
reviewwithin thirty (30) days in the circuit court in the county in which the
of fense took place. The filing of a petition for revieww |l not stay or place
i n abeyance the decision of the Office of Driver Services or its authorized
agent. The administrative hearings held pursuant to this section shall be

exenpt fromthe Arkansas Administrative Procedure Act, & 25-15-201 et seq. On

0214970745.jjd057



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

SB 413
review, the circuit court shall hear the case de novo in order to determine
whet her, based on a preponderance of the evidence, grounds exist for
revocati on, suspension, or denial of the person's privilege to drive.

(d)(1) Any decision rendered at an adninistrative hearing held under
this section shall have no effect on any crimnal case arising from any
violation of 8 5-65-103 or & 5-65-202.

(2) Any decision rendered by a court of law for a crimnal case
arising fromany violation of & 5-65-103 or & 5-65-202 shall affect the
adm ni strative suspensions or revocation of the driver's license as follows:

(A) A plea of guilty or nolo contendere or a finding of
guilt by the court will have no effect on any adm nistrative hearing held
under this section;

(B) An acquittal on the charges or a dism ssal of charges
will serve to reverse the suspension or revocation of the driver's |icense
suspended or revoked under this section.

(3) If a person is acquitted of the charges of violating
6 5-65-103 or © 5-65-202, or if the charges are dismi ssed, the Ofice of
Driver Services shall reinstate the person's driver license at no cost to the
person, and the charges shall not be used to determine the nunber of previous
of fenses when admi nistratively suspending or revoking the driving privil ege of
any arrested person in the future.

(e) Any person whose privilege to drive has been deni ed, suspended, or
revoked shall remain under such denial, suspension or revocation, until such
time that person applies to and is granted by the O fice of Driver Services
for reinstatement of such privilege to drive, and renmains subject to penalties
as provided in & 5-65-105 or until he is acquitted of violating ¢ 5-65-103.

(f) The administrative suspension or revocation of a driver's |icense
as provided for by this section shall be supplenentary to and in addition to
the suspensions or revocations of driver licenses which are ordered by a court
of conpetent jurisdiction for offenses under & 5-64-710, 5-65-116, and
27-16-914, or any other traffic or criminal offense wherein a suspension or
revocation of the driver's license is a penalty for the violation

(g) For all arrests or offenses occurring before July 1, 1996, but
whi ch have not reached a final disposition as to judgment in court, the
of fenses shall be decided under the law in effect at the tine the offense

occurred, and any defendant shall be subject to the penalty provisions in
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effect at that tinme and not under the provisions of this section."

SECTION 3. Arkansas Code Annotated 8 5-65-119 is anended to read as
fol | ows:

"5-65-119. Distribution of fee.

The Ofice of Driver Services shall charge a fee of seventy-five dollars
($75.00) for reinstating a driving privilege suspended or revoked because of
an arrest for operating or being in actual physical control of a notor vehicle
while intoxicated or while there was ene-tenth of one percent (019 or npre
by weight of alcohol inthe person-s blood—45-65-103- an al coho

concentration of 0.10 or nore (% 5-65-103) or refusing to subnmit to a chenica

test of blood, breath, or urine, for the purpose of determ ning the al cohol or
control |l ed substance contents of the person's blood or breath, (& 5-65-202),
whi ch shall be distributed as foll ows:

(1) Fourteen percent (14% of the revenues derived fromthis fee shal
be deposited in the State Treasury as special revenues and credited to the
Public Health Fund to be used exclusively for the Departnent of Health's Bl ood
Al cohol Program

(2) Sixty-six percent (66% of the revenues derived fromthis fee shal
be deposited as special revenues in the State Treasury into the Constitutiona
O ficers Fund and the State Central Services Fund as a direct revenue to be
used by the Ofice of Driver Services of the Revenue Division of the
Depart nent of Finance and Administration for use in supporting the
adm ni strative driver's licensing revocation and sancti ons progranms provi ded
for in this subchapter; and

(3) Twenty percent (20% of the revenues derived fromthis fee shall be
deposited in the State Treasury, and the Treasurer of State shall credit them
as general revenues to the various funds in the respective anpbunts to each and
to be used for the purposes as provided in the Revenue Stabilization Law,

6 19-5-101 et seq."

SECTION 4. Arkansas Code Annotated 8 5-65-202 is anended to read as
fol | ows:

"5-65-202. Inplied consent.

(a) Any person who operates a notor vehicle or is in actual physica

control of a motor vehicle in this state shall be deened to have given
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consent, subject to the provisions of 6 5-65-203, to a chenical test or tests
of his or her blood, breath, or urine for the purpose of determ ning the

al cohol or controlled substance content of his or her blood or breath if:

(1) The driver is arrested for any offense arising out of acts

all eged to have been committed while the person was driving while intoxicated
or driving while there was one-tenth of one percent (0109 or nmpre of alcohol
inthe person-sblood an al cohol concentration of 0.10 or nore in the persons

bl ood or breath; or

(2) The person is involved in an accident while operating or in
actual physical control of a nmotor vehicle; or

(3) At the time the person is arrested for driving while
i ntoxicated, the |aw enforcenent officer has reasonable cause to believe that
the person, while operating or in actual physical control of a motor vehicle,
is intoxicated or has one-tenth of one percent (0.10% or more of alcoholin
his—orher blood an al cohol concentration of 0.10 or nmore in the persons

bl ood or breath.

(b) Any person who is dead, unconscious, or otherwise in a condition
rendering himincapable of refusal shall be deened not to have w thdrawn the
consent provided by subsection (a) of this section, and the tests may be

admi ni stered subject to the provisions of & 5-65-203."

SECTION 5. Arkansas Code Annotated 8 5-65-203 is anended to read as
fol | ows:

"5-65-203. Administration.

(a) The chemical test or tests shall be adm nistered at the direction
of a law enforcenent officer having reasonable cause to believe the person to
have been operating or in actual physical control of a notor vehicle while
i ntoxi cated or while there was one-tenth of one percent (0-10% or nmpre of
alcohol inthe person-s blood an al cohol concentration of 0.10 or nore in the

persons bl ood or breath.

(b) The | aw enforcenment agency by which that officer is enployed shal
designate which of the aforesaid tests shall be adm nistered, and the agency
shall be responsible for paying all expenses incurred in conducting the tests.

(1) |If the person tested requests that additional tests be made,
as authorized in 8 5-65-204(e), the cost of the additional tests shall be

borne by the person tested.
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(2) If any person shall object to the taking of his blood for a
test, as authorized herein, the breath or urine of the person nay be used to

make the anal ysis."

SECTION 6. Arkansas Code Annotated 8 5-65-204 is anended to read as
fol | ows:
"5-65-204. Validity - Approved et hods.
(a)(1) Alcohol concentration shall nean either
(A) Ganms of al cohol per one hundred (100) milliliters, or

cubic centinmeters, of blood; or

(B) Grans of al cohol per two hundred ten (210) liters of
br eat h.
(2) The alcohol concentration of other bodily substances shall be
based upon granms of al cohol per one hundred (100) milliliters, or cubic
centineters, of blood, the same being percent weight per volume or percent

al cohol concentration.

(b) Chemical analyses of the person's blood, urine, or breath to be
considered valid under the provisions of this act shall have been perforned
according to nmethods approved by the Departnent of Health or by an individua
possessing a valid permt issued by the Department of Health for this purpose.
The Departnent of Health is authorized to approve satisfactory techni ques or
met hods, to ascertain the qualifications and conpetence of individuals to
conduct such anal yses, and to issue pernmits which shall be subject to
term nation or revocation at the discretion of the Departnment of Health.

(c) Chemical analyses of the person's blood, urine, breath, or other
bodily substance for determ ning the al cohol content of the bl ood or breath,
to be considered valid under the provisions of this section, shall have been
performed according to nmethods approved by the Arkansas State Board of Health.

(d) When a person shall subnmit to a blood test at the request of a | aw
enforcenment officer under the provisions of this section, blood nay be drawn
by a physician or a person acting under the direction and supervision of a
physi ci an.

(1) This limtation shall not apply to the taking of breath or
uri ne speci nens.
(2) No person, institution, or office in this state who w thdraws

bl ood for the purpose of determ ning al cohol or controlled substance content
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thereof at the request of a |law enforcenent officer under the provisions of
this subchapter shall be held liable for violating any of the crimnal |aws of
this state in connection therewith, nor shall any physician, institution, or
person acting under the direction or supervision of a physician be held |iable
intort for the withdrawal of such bl ood unless such persons are negligent in
connection therewith, or the blood is taken over the objections of the
subj ect .

(e) The person tested may have a physician or a qualified technician
regi stered nurse, or other qualified person of his own choice adm nister a
conplete chemcal test in addition to any test adnministered at the direction
of a |law enforcenment officer.

(1) The law enforcement officer shall advise the person of this
right.

(2) The refusal or failure of a |law enforcenent officer to advise
such person of this right and to pernmit and assist the person to obtain such
test shall preclude the admi ssion of evidence relating to the test taken at
the direction of a | aw enforcenent officer

(f) Upon the request of the person who shall submt to a chenical test
or tests at the request of a |law enforcement officer, full information

concerning the test shall be made available to himor his attorney."

SECTION 7. Arkansas Code Annotated 5-65-206 is amended to read as
fol | ows:

"5-65-206. Evidence in prosecution.

(a) In any crinminal prosecution of a person charged with the offense of
driving while intoxicated, the anount of alcohol in the defendant's blood or
breath at the time or within two (2) hours of the alleged offense, as shown by
chenical analysis of the defendant's blood, urine, breath, or other bodily

substance shall give rise to the follow ng

(1) |If there was at that tine opne-twentieth of one percent

or—other bodily substance an al cohol concentration of one twentieth (0.05) or

less in the persons blood or breath, it shall be presuned that the defendant

was not under the influence of intoxicating |iquor
(2) If there was at the tinme in excess of one-twentieth of one
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al cohol concentration of one twentieth (0.05) but |less than one tenth (0.10)

in the persons blood or breath, such fact shall not give rise to any

presunption that the defendant was or was not under the influence of
i ntoxicating liquor, but this fact may be consi dered with other conpetent
evidence in determining the guilt or innocence of the defendant.
(b) The foregoing provisions shall not be construed as limting the
i ntroduction of any other rel evant evi dence bearing upon the question whether
or not the defendant was intoxicated.
(c) The chemical analysis referred to in this section shall be made by
a met hod approved by the State Board of Health.
(d) The records and reports of certifications, rules, evidence
anal ysis, or other docunents pertaining to work performed by the bl ood al coho
program of the Departnment of Health under the authority of this chapter shal
be received as conpetent evidence as to the matters contained therein in the
courts of this state subject to the applicable rules of crininal procedure
when duly attested to by the programdirector or his assistant, in the form of
an original signature or by certification of a copy. These docunents shall be
sel f -aut henti cati ng.
(1) However, the pmchine instrunent perform ng the chenica
anal ysis shall have been duly certified at |east once in the last three (3)
mont hs precedi ng arrest and the operator thereof shall have been properly
trained and certified.
(2) Nothing in this section shall be deemed to abrogate a
defendant's right of cross-exani nation of the person calibrating the machine
i nstrunment, the operator of the machine instrunment, or any person perform ng
work in the blood al cohol program of the Department of Health, who shall be
made avail able by the state if notice of intention to cross-exanine is given
ten (10) days prior to the date of hearing or trial
(3) The testinmony of the appropriate analyst or official may be
conpel l ed by the issuance of a proper subpoena, in which case, the records and
reports shall be admi ssible through the analyst or official, who shall be

subj ect to cross-exam nation by the defendant or his counsel."

SECTI ON 8. Arkansas Code Annotated & 5-65-207 is anended to read as

foll ows:
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"5-65-207. Blood Breath al cohol testing devices.
(a) Every pmchineor instrunent used to determnine the al cohol content

of the breath

for the purpose of determining if the person was operating a notor vehicle

while intoxicated or with a—bloodalcohol content of one-tenth of one percent
{0109 ormore an al cohol concentration of 0.10 or nore in the persons bl ood

or breath shall be so constructed that the analysis is made autonmatically when

a sanmple of the person's breath is placed in the pachineor instrunent, and
wi t hout any adjustment or other action of the person adm nistering the

anal ysis, and the pachine instrunent shall be so constructed that the bloed
al cohol content is shown by visible digital display on the machine instrunment
and on an autonmtic readout.

(b) Any such breath analysis nade by or through the use of a—mchine or
an instrument that does not conformto the requirements prescribed herein
shall be inadmissible in any crinmnal or civil proceeding.

(c) The State Board of Health is authorized to adopt appropriate rules
and regulations to carry out the intent and purposes of this section, and only
machines—or instrunments approved by the board as neeting the requirenments of
this section and regul ati ons of the board shall be used for naking the breath
anal ysis for determ ning blood al cohol content. The Department of Health is
specifically authorized to limt by its rules the types or nodels of testing
devi ces which may be approved for use in Arkansas for the purposes set forth
in this section. The approved types or nodels will be specified by
manuf acturer's name and nodel

(d) Al law enforcement agenci es which conduct bleod al cohol testing
shall be in full conpliance with the provisions of this section by June 28,

1989. "

SECTION 9. Arkansas Code Annotated 8 5-65-303 is anended to read as
fol | ows:

"5-65-303. Conduct proscribed.

(a) It is unlawful and punishable as provided in this subchapter for
any underage person to operate or be in actual physical control of a notor
vehi cl e while under the influence of an al coholic beverage or sinilar
i nt oxi cant.

(b) It is unlawful and punishable as provided in this subchapter for
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any underage person to operate or be in actual physical control of a notor

vehicle if at that time there was one-fiftieth of one percent (0. 029 but less

han-one-tenth of one percen 010043 b meioht o - oho a he person

blood an al cohol concentration of 0.02 but less than 0.10 in the persons

bl ood or breath as determ ned by a chenical test of the person's blood or

breath or other bodily substance."

SECTI ON 10. Arkansas Code Annotated 8 5-65-309 is anended to read as
fol | ows:

"5-65-309. Inplied consent.

(a) Any underage person who operates a notor vehicle or is in actua
physi cal control of a motor vehicle in this state shall be deemed to have
gi ven consent, subject to the provisions of 8 5-65-203, to a chenical test or
tests of his or her blood, breath, or urine for the purpose of determ ning the
al cohol or controlled substance content of his or her blood or breath if:

(1) The driver is arrested for any offense arising out of acts

all eged to have been committed while the underage person was driving while

under the influence or driving while there was one-fiftieth of one percent

0029 b e han-one-tenth of one percen 0109 o - oho a he

person-s—blood an al cohol concentration of 0.02 but less than 0.10 in the

persons bl ood or breath; or

(2) The underage person is involved in an accident while
operating or in actual physical control of a notor vehicle; or

(3) The underage person is stopped by a | aw enforcenment officer
who has reasonabl e cause to believe that the person, while operating or in

actual physical control of a motor vehicle, is under the influence or has

{0109 of alcohol inhis or her blood an al cohol concentration of 0.02 but

Il ess than 0.10 in the persons bl ood or breath.

(b) Any underage person who is dead, unconscious, or otherwise in a
condition rendering himincapable of refusal shall be deened not to have
wi t hdrawn the consent provided by subsection (a) of this section, and the

tests may be admi nistered subject to the provisions of 8 5-65-203."

SECTI ON 11. Arkansas Code Annotated & 5-65-310 is anmended to read as

foll ows:
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"5-65-310. Refusal to subnit.

(a) If an underage person under arrest refuses upon the request of a
| aw enforcenent officer to submit to a chenical test designated by the | aw
enf orcenent agency, as provided in & 5-65-309, none shall be given, and the
person's driver's license shall be seized by the | aw enforcement officer, and
the officer shall immediately deliver to the person fromwhomthe |icense was
seized a tenporary driving pernmt which shall expire on the date of
arrai gnnment .

(b) The arresting officer shall remt the seized driver's license to
the court, and, upon an arraignnent, the judge shall issue that person a
tenporary permt to expire on the date of trial

(c) If the judge deternmines that the | aw enforcenent officer had

reasonabl e cause to believe the arrested underage person had been driving

under the influence or while there was one-fiftieth of one percent (0. 029 but

e han-one-tenth of one percen 010943 o - oho a he person bl ood an

al cohol concentration of 0.02 but less than 0.10 in the persons bl ood or

breath, and the underage person refused to submit to the test upon the request
of the | aw enforcenent officer, the judge shall order the O fice of Driver
Services to suspend the person's driver's license as foll ows:

(1) Suspension for not less than ninety (90) days nor nore than
one hundred eighty (180) days if the underage person had not previously
refused the test while underage and if the underage person had not been

convicted of driving while under the influence or driving while there was

concentration of 0.02 but less than 0.10 in the persons blood or breath;

(2) Suspension for not |ess than one (1) year nor nore than
ei ghteen (18) nonths if the underage person had previously refused the test

whi l e underage or if the underage person had been convicted of driving while

under the influence or driving while there was one-fiftieth of one percent

0029 b e han-one-tenth of one percen 0109 o - oho a he

person-s blood while underage an al cohol concentration of 0.01 but |ess than

0.10 in the persons bl ood or breath.

(d) If the underage person is a resident without a license or permt to
operate a motor vehicle in this state, the Ofice of Driver Services shal

deny to the person the issuance of a license or pernmit for a period of two (2)
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years after the date of the arrest.

(e)(1) If the person is a nonresident, that person's privilege of
operating a nmotor vehicle in Arkansas shall be suspended for not |ess than six
(6) mnonths.

(2) Wen a nonresident's privilege to operate a notor vehicle in
this state has been suspended, the O fice of Driver Services shall notify the
of fice of issuance of that person's nonresident notor vehicle |icense of

action taken by the O fice of Driver Services."

SECTION 12. Arkansas Code Annotated & 5-65-311 is anmended to read as
fol | ows:

"5-65-311. Relationship to other |aws.

(a) Penalties prescribed in this subchapter for underage driving under
the influence shall be in addition to all other penalties prescribed by |aw
for the offenses under other |laws of the State of Arkansas.

(b) For the purposes of this subchapter, there is no presunption, as
there is found in & 5-65-206, that a person is not under the influence of an
i nt oxi cati ng substance, such as alcohol or a simlar intoxicant, if the
person's blood or breath al cohol concentration is five hundredths of one
percent—(0-05% 0.05 or |ess.

(c) The administration of the chenmical tests for bleod al cohol, the
machines—and instrunents used to administer those tests, the procedures used
to calibrate and maintain those machines—and instruments, and the use of the
test results as evidence shall be the sane as for those tests and machines—and
i nstrunments used for testing bleod breath al cohol concentrations under the

Omi bus DW Act, 8 5-65-101 et seq.
(d) If there is evidence of mprethan one-twentieth of one percent

0 059% b e han-one-tenth of one percen 0109 b meioht o - a

a—person-s blood—breath—or other bodily substances an al cohol concentration

of nore than 0.05 but less than 0.10 in the persons blood or breath, this

fact shall not preclude a person under twenty-one (21) years of age from being

prosecuted for driving while intoxicated under & 5-65-101 et seq."

SECTI ON 13. Arkansas Code Annotated 6 5-75-102 is anmended to read as
foll ows:

"5-75-102. Unl awful acts.
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(a) It is unlawful and punishable as provided in this chapter for any
person who is intoxicated to operate, navigate, or be in actual physica
control of any aircraft.
(b) It is unlawful and punishable as provided in this chapter for any

person to operate, navigate, or be in actual physical control of any aircraft

if at that tine there was fouwr-hundredths of one percent (0. 04% or nmore by
weight of alcohol inthe person-s blood an al cohol concentration of 0.04 or

nmore as deternmined by a chemical test of the person's blood, urine, breath, or

ot her bodily substance.

(c)(1) Any person who pleads guilty, nolo contendere, or is found
guilty of violating subsection (a) or (b) of this section shall be guilty of a
Class A ni sdeneanor.

(2) For a second offense occurring within one (1) year, any
person who pleads guilty, nolo contendere, or is found guilty of violating
subsection (a) or (b) of this section shall be guilty of a Class D felony.

(d)(1) If a person under arrest for violating subsection (a) or (b) of
this section refuses upon the request of a | aw enforcenent officer to submt
to a chemical test as provided in & 5-75-103, none shall be given; however,
any person who refuses to submit to a chem cal test as provided for in
6 5-75-103 shall be guilty of a Class A m sdeneanor

(2) For a second offense occurring within one (1) year, any
person who refuses to subnit to a chenical test as provided for in & 5-75-103
shall be guilty of a Class D felony.

(e) A conplete report of all arrests and convictions nmade under the
provi sions of this chapter shall be forwarded to the Federal Aviation
Adm ni stration or any other agency responsible for the licensing of pilots or

navi gators."

SECTI ON 14. Arkansas Code Annotated 8 5-75-103 is anended to read as
fol | ows:

"5-75-103. Inplied consent.

(a) Any person who operates or navigates any aircraft or is in actua
physi cal control of any aircraft in this state shall be deened to have given
consent, subject to the provisions of 6 5-75-104, to a chenical test or tests
of his or her blood, breath, or urine for the purpose of determ ning the

al cohol or controlled substance content of his or her blood, if:
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(1) The operator or navigator is arrested for any offense arising
out of acts alleged to have been comritted while the person was operating or
navi gating any aircraft while intoxicated or operating or navigating any
aircraft while there was four-hundredths of one percent (0.04% or more of
alcohol in the person-s blood an al cohol concentration of 0.04 or nore in the

persons bl ood or breath; or

(2) The person is involved in an accident while operating,
navi gating, or in actual physical control of any aircraft; or

(3) The person is stopped by a | aw enforcement officer who has
reasonabl e cause to believe that the person, while operating, navigating, or

in actual physical control of any aircraft, is intoxicated or has

an al cohol concentration of 0.04 or nore in the persons blood or breath.

(b) Any person who is dead, unconscious, or otherwise in a condition
rendering himincapable of refusal shall be deened not to have w thdrawn the
consent provided by subsection (a) of this section, and the tests may be

admi ni stered subject to the provisions of & 5-75-104."

SECTI ON 15. Arkansas Code Annotated 8 5-75-104 is anended to read as
fol | ows:

"5-75-104. Administration.

(a) The chemical test or tests shall be adm nistered at the direction
of a law enforcenent officer having reasonable cause to believe the person to
have been operating, navigating, or in actual physical control of any aircraft
while intoxicated or while there was four-hundredths of one percent (0. 04% or
more of alcohol inthe person-s blood an al cohol concentration of 0.04 or nore

in the persons bl ood or breath.

(b) The | aw enforcenment agency by which that officer is enployed shal
designate which of the aforesaid tests shall be adm nistered, and the agency
shall be responsible for paying all expenses incurred in conducting the tests.

(1) |If the person tested requests that additional tests be made,
as authorized in 8 5-75-105, the cost of the additional tests shall be borne
by the person tested.

(2) If any person shall object to the taking of his blood for a
test, as authorized herein, the breath or urine of the person nay be used to

make the anal ysis."
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SECTI ON 16. Arkansas Code Annotated 8 5-75-106 is anended to read as
fol | ows:

"5-75-106. Crimnal prosecution - Evidence.

(a) In any crinminal prosecution of a person charged with the offense of
operating or navigating any aircraft while intoxicated, the ambunt of al cohol
in the defendant's blood at the tine or within two (2) hours of the alleged
of fense, as shown by chenical analysis of the defendant's bl ood, urine,
breath, or other bodily substance shall give rise to the follow ng:

(1) |If there was at that tine lessthanfour-hundredths of one

or—other bodily substance an al cohol concentration of less than 0.04 in the

persons blood or breath, it shall be presuned that the defendant was not

under the influence of intoxicating Iiquor; and

(2) If there was at the tinme four-hundrediths of one percent

or—other bodily substance an al cohol concentration of 0.04 or nore in the

persons bl ood or breath, such fact shall not give rise to any presunption

that the defendant was or was not under the influence of intoxicating |iquor
but this fact may be considered with other conpetent evidence in determ ning
the guilt or innocence of the defendant.

(b) The foregoing provisions shall not be construed as limting the
i ntroduction of any other rel evant evidence bearing upon the question of
whet her or not the defendant was intoxicated.

(c) The chemical analysis referred to in this section shall be made by
a met hod approved by the State Board of Health.

(d)(1) The records and reports of certifications, rules, evidence
anal ysis, or other docunents pertaining to work performed by the bl ood al coho
program of the Departnment of Health under the authority of this chapter shal
be received as conpetent evidence as to the matters contained therein in the
courts of this state, subject to the applicable rules of crimnal procedure,
when duly attested to by the programdirector or his assistant, in the form of
an original signature or by certification of a copy. These docunents shall be
sel f-aut henti cati ng.

(2) However, the pmchine instrunent perform ng the chenica

anal ysis shall have been duly certified at |east once in the last three (3)
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mont hs preceding arrest, and the operator thereof shall have been properly
trained and certified.

(3) Nothing in this section shall be deermed to abrogate a
defendant's right of cross-exani nation of the person calibrating the pachine
i nstrunment, the operator of the machine instrunment, or any person perform ng
work in the blood al cohol program of the Department of Health, who shall be
made avail able by the state if notice of intention to cross-exanine is given
ten (10) days prior to the date of hearing or trial

(4) The testinmony of the appropriate analyst or official may be
conpel l ed by the issuance of a proper subpoena, in which case, the records and
reports shall be admi ssible through the analyst or official, who shall be

subj ect to cross-exanmi nation by the defendant or his counsel."

SECTION 17. Arkansas Code Annotated 8 5-75-107 is anended to read as
fol | ows:

"5-75-107. Bleed Breath al cohol testing devices.

(a) Every pmchineor instrunent used to determnine the al cohol content
of the breath

for the purpose of determining if the person was operating or navigating any
aircraft while intoxicated or with a—blood alcohol content of four-hundredths

of one percent (0. 049% an al cohol concentration of 0.04 or nore in the

persons blood or breath shall be so constructed that the analysis is mde

automatically when a sanple of the person's breath is placed in the pachine or
i nstrument, and wi thout any adjustnent or other action of the person

adm ni stering the analysis, and the mechine instrunment shall be so constructed
that the bl ood al cohol content is shown by visible digital display on the
machine instrument and on an automatic readout.

(b) Any such breath analysis nade by or through the use of a—mchine or
an instrument that does not conformto the requirements prescribed herein
shall be inadmissible in any crinmnal or civil proceeding.

(c)(1) The State Board of Health is authorized to adopt appropriate
rules and regulations to carry out the intent and purposes of this section
and only mechines—or instruments approved by the board as neeting the
requi renments of this section and the regul ations of the board shall be used
for maki ng the breath analysis for determ ning bleed al cohol content.

(2) The Departnent of Health is specifically authorized to limt
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by its rules the types or nodels of testing devices which may be approved for
use in Arkansas for the purposes set forth in this section. The approved

types or nodels will be specified by manufacturer's nane and nodel ."

SECTI ON 18. Chapter 75 of Title 5 is anended by adding the follow ng
new secti on:

"5-75-108. Validity - Approved nethods.

For purposes of this chapter:

(a)(1) Alcohol concentration shall nean either

(A) Gans of al cohol per one hundred (100) nmilliliters, or

cubic centinmeters, of blood; or

(B) Grans of al cohol per two hundred ten (210) liters of
br eat h.
(2) The alcohol concentration of other bodily substances shall be
based upon grans of al cohol per one hundred (100) milliliters, or cubic
centineters, of blood, the same bei ng percent wei ght per volunme or percent

al cohol concentration.

(b) Chenical analyses of the person's blood, urine, or breath to be

considered valid under the provisions of this act shall have been perforned

according to nmethods approved by the Departnent of Health or by an individua

possessing a valid permt issued by the Departnment of Health for this purpose.

The Departnent of Health is authorized to approve satisfactory techni ques or

met hods, to ascertain the qualifications and conpetence of individuals to

conduct such anal yses, and to issue pernits which shall be subject to

term nation or revocation at the discretion of the Departnment of Health.

(c) Chenmical analyses of the person's blood, urine, breath, or other

bodi |y substance for determ ning the al cohol content of the bl ood or breath,

to be considered valid under the provisions of this section, shall have been

performed according to nmethods approved by the Arkansas State Board of Health.

(d) When a person shall subnmit to a blood test at the request of a | aw

enforcenent officer under the provisions of this section, blood nay be drawn

by a physician or a person acting under the direction and supervision of a

physi ci an.

(1) This limtation shall not apply to the taking of breath or

uri ne speci nens.

(2) No person, institution, or office in this state who w t hdraws
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bl ood for the purpose of determ ning al cohol or controlled substance content

thereof at the request of a |aw enforcenent officer under the provisions of

this subchapter shall be held liable for violating any of the crimnal |aws of

this state in connection therewith, nor shall any physician, institution, or

person acting under the direction or supervision of a physician be held liable

in tort for the withdrawal of such bl ood unl ess such persons are negligent in

connection therewith, or the blood is taken over the objections of the

subj ect .

(e) The person tested may have a physician or a qualified technician

regi stered nurse, or other qualified person of his own choice admnister a

conpl ete chem cal test in addition to any test adninistered at the direction

of a |law enforcenent officer.

(1) The law enforcenment officer shall advise the person of this

right.

(2) The refusal or failure of a |law enforcenent officer to advise

such person of this right and to pernmit and assist the person to obtain such

test shall preclude the admi ssion of evidence relating to the test taken at

the direction of a |law enforcenent officer

(f) Upon the request of the person who shall submit to a chenical test

or tests at the request of a |law enforcenment officer, full informtion

concerning the test shall be made available to himor his attorney."

SECTI ON 19. Arkansas Code Annotated 8 5-76-102 is anended to read as
fol | ows:
"5-76-102. Unl awful acts.
(a) No person shall operate any notorboat on the waters of this state
whi | e:
(1) Intoxicated; or
(2) There is one-tenth of one percent (0-10% or mpre—by weight -
of alcohol in-the person s blood an al cohol concentration of 0.10 or nore, as

determi ned by a chemical test of the person's blood, urine, breath, or other

bodi |y substance.
(b)(1) In the case of a motorboat or device, only where the certified

| aw enforcenent officer has probable cause to believe that the operator of the

nmot orboat is operating while intoxicated or operating while there is ope-tenth
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al cohol concentration of 0.10 or more in the persons blood or breath, the |aw

enforcenent officer is authorized to adm nister and may test the operator, at
the scene, by using a field breathalyzer instrunment or other approved nethod
to deternmine if the operator nmay be operating a notorboat or device in
violation of this section.

(2) The consunption of al cohol or the possession of open
contai ners aboard a vessel shall not in and of itself constitute probable
cause.

(c)(1)(A For a first offense, a person violating this section shall be
puni shed by inprisonment in the county or nunicipal jail for not nore than one
(1) year or by a fine of not less than two hundred fifty dollars ($250) nor
nore than one thousand dollars ($1,000) or by both fine and inprisonnent.

(B) In addition, the court shall order the person not to
operate a motorboat for a period of ninety (90) days.

(2)(A) (i) For a second offense within a three-year period, a
person violating this section shall be punished by a fine of not I|ess than
five hundred dollars ($500) nor nore than two thousand five hundred dollars
($2,500) and by inprisonnent in the county or municipal jail for not nore than
one (1) year.

(ii) The sentence shall include a mandatory sentence
which is not subject to suspension or probation of inprisonnent in the county
or nmunicipal jail for not Iess than forty-eight (48) consecutive hours or
comunity service for not |ess than twenty (20) days.

(B) In addition, the court shall order the person not to
operate a motorboat for a period of one (1) year

(3)(A) For a third or subsequent offense within a three-year
period, a person violating this section shall be punished by a fine of not
| ess than one thousand dollars ($1,000) nor nore than five thousand dollars
($5,000) and by inprisonnent in the county or municipal jail for not less than
sixty (60) days nor nore than one (1) year, to include a minimmof sixty (60)
days which shall be served in the county or runicipal jail and which cannot be
probat ed or suspended.

(B) In addition, the court shall order the person not to
operate a nmotorboat for a period of three (3) years.

(4) Any person who operates a nmotorboat on the waters of this

state in violation of a court order shall be inprisoned for ten (10) days.
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(d) A person who has been arrested for violating this section shall not

be rel eased fromjail, under bond or otherwi se, until there is less than

al cohol concentration of less than 0.10 in the persons blood or breath and

the person is no | onger intoxicated.

(e)(1) In any crimnal prosecution of a person charged with violating
subsection (a) of this section, the anbunt of alcohol in the defendant's bl ood
at the time of or within two (2) hours of the alleged offense, as shown by
chenical analysis of the defendant's blood, urine, breath, or other bodily

substance, shall give rise to the follow ng

(A If there was at that tine one-twentieth of one percent

breath,—or other bodily substance an al cohol concentration of one twentieth

(0.05) or less in the persons blood or breath, it shall be presuned that the

def endant was not under the influence of intoxicating |iquor
(B) If there was at that tine inh—excess of one-twentieth of

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

an al cohol concentration in excess of one twentieth (0.05) but |ess than one

tenth (0.10) in the persons blood or breath, such fact shall not give rise to

any presunption that the defendant was or was not under the influence of
i ntoxicating liquor, but this fact may be consi dered with other conpetent
evidence in determining the guilt or innocence of the defendant.

(2) The foregoing provisions shall not be construed as limting
the introduction of any other relevant evidence bearing upon the question of
whet her or not the defendant was intoxicated.

(3)(A) The records and reports of certifications, rules, evidence
anal ysis, or other docunents pertaining to work performed by the Bl ood Al coho
Program of the Departnent of Health under the authority of this chapter shal
be received as conpetent evidence as to the matters contained therein in the
courts of this state, subject to the applicable rules of crimnal procedure,
when attested to by the programdirector or his assistant, in the formof an
original signature or by certification of a copy.

(B) These docunents shall be self-authenticating.
(f) The fact that any person charged with violating subsection (a) of

this section is or has been legally entitled to use alcohol or a controlled
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substance shall not constitute a defense agai nst any charge of violating
subsection (a) of this section.

(g) Al fines for violations of this chapter shall be renmtted to the
i ssuing |aw enforcenent office to be used by that office for the
adm ni stration and enforcenent of this chapter.

(h) Neither reckless operation of a notorboat nor any other boating or
wat er safety infraction is a | esser included offense under a charge in

violation of this section."

SECTI ON 20. Arkansas Code Annotated 8 5-76-104 is anended to read as
fol | ows:

"5-76-104. Inplied consent.

(a)(1) Any person who operates a notorboat in this state shall be
deened to have given consent, subject to the provisions of subsection (c) of
this section, to a chenmical test or tests of his or her blood, breath, or
urine for the purpose of determ ning the alcohol or controlled substance
content of his or her blood if:

(A) The operator is arrested for any offense arising out of
acts alleged to have been conmitted while the person was operating while
i nt oxi cated or operating while there was one-tenth of one percent (0109 or
more—by weight —of alcohol in the person s blood an al cohol concentrati on of

0.10 or more in the persons blood or breath; or

(B) The person is involved in an accident while operating a
not or boat; or

(C At the tinme the person is arrested for operating while
i ntoxicated, the |aw enforcenent officer has reasonable cause to believe that

the person, while operating a notorboat, is intoxicated or has one-tenth of

al cohol concentration of 0.10 or nmore in the persons bl ood or breath.

(2) Any person who is dead, unconscious, or otherwise in a
condition rendering the person incapable of refusal, shall be deenmed not to
have wi t hdrawn the consent provided by subdivision (a) (1) of this section,
and the test may be adnini stered subject to the provisions of subsection (c)
of this section.

(b) If a court determnes that a | aw enforcenment officer had reasonable

cause to believe an arrested person had been operating a nmotorboat in
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violation of 6 5-76-102(a) and the person refused to subnmit to the test upon
request of the | aw enforcenent officer, the court shall levy a fine not to
exceed five hundred dollars ($500) and suspend the operating privileges of the
person for a period of six (6) nonths, in addition to any other suspension
i nposed for violating 8 5-76-102(a).

(c)(1) The chenical test or tests shall be adnmi nistered at the
direction of a |l aw enforcenent officer having reasonable cause to believe the

person to have been operating a notorboat while intoxicated or while there is

person-s—blood an al cohol concentration of 0.10 or nmore in the persons bl ood

or breath.

(2) The | aw enforcement agency by which that officer is enployed
shal |l designate which of the aforesaid tests shall be adm nistered, and the
agency shall be responsible for paying all expenses incurred in conducting the
tests.

(A If a person tested requests that additional tests be
made, as authorized in subsection (g) of this section, the cost of the
addi tional tests shall be borne by the person tested.

(B) If any person shall object to the taking of his blood
for a test, as authorized herein, the breath or urine of the person may be
used to nmake the anal ysis.

(d)(1) Chenical analyses of a person's blood, urine, or breath, to be
considered valid under the provisions of this chapter, nust be perforned
according to nmethods approved by the State Board of Health or by an individua
possessing a valid permt issued by the Departnment of Health for that purpose.

(2) The Departnent of Health is authorized to approve
satisfactory techni ques or nmethods, to ascertain the qualifications and
conpet ence of individuals to conduct such anal yses, and to issue pernits which
shall be subject to termnation or revocation at the discretion of the
Depart ment of Health.

(e)(1) When a person subnmits to a blood test at the request of a |aw
enforcenment officer, blood may be drawn by a physician or by a person acting
under the direction and supervision of a physician

(2) This limtation shall not apply to the taking of breath or
uri ne speci nens.

(3) No person, institution, or office in this state who w thdraws
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bl ood for the purpose of determ ning al cohol or controlled substance content
thereof at the request of a |aw enforcenent officer shall be held liable for
violating any of the crimnal laws of this state in connection therewith, nor
shall any physician, institution, or person acting under the direction or
supervi sion of a physician be held liable in tort for the wthdrawal of such
bl ood unl ess such persons are negligent in connection therewith, or the bl ood
is taken over the objections of the subject.

(f) Upon the request of a person who submits to a chemical test or
tests at the request of a |law enforcenent officer, full information concerning
the test shall be nade available to himor his attorney.

(g)(1) A person tested may have a physician, qualified technician
regi stered nurse, or other qualified person of his own choice adm nister a
conpl ete chemcal test in addition to any test adnministered at the direction
of a |law enforcenment officer.

(2) The law enforcement officer shall advise the person of this
right.

(3) The refusal or failure of a |law enforcenent officer to advise
such person of this right and to pernmit and assist the person to obtain such
test shall preclude the admi ssion of evidence relating to the test taken at

the direction of a |law enforcenent officer."

SECTION 21. Arkansas Code Annotated 8 5-76-105 is anended to read as
fol | ows:

"5-76-105. Chem cal analysis.

(a)(1l) Every mechine or instrument used to determ ne the al coho
content of the breath orblood of any person by analysis of the breath of the
person for the purpose of determining if the person was operating a vessel
etc., while intoxicated or w th a—bloed—alcohol—content—of—one-tenth—of—one
percent (0109 or nore—by weight an al cohol concentration of 0.10 or nore in

the persons blood or breath, shall be so constructed that the analysis is

made autonmatically when a sanple of the person's breath is placed in the
machine—or instrunent and without any adjustnent or other action of the person
adm ni stering the analysis, and the mechine instrunment shall be so constructed
that the bl ood al cohol content is shown by visible digital display on the
machine instrument and on an autonatic readout.

(2) The pmchine instrument perfornming the chenmical analysis nust

0214970745.jjd057

28



© 00 N O 0o b~ W N B

W W W W WWWNNDNDNNDNDNNNNDNR R R B B B B B R e
o OO M W N P O © ® N O 0 M W N P O © ® N O O M W N B O

SB 413
have been certified at | east once in the last three (3) nonths preceding
arrest, and the operator thereof must have been properly trained and
certified.

(3) Any such breath analysis made by or through the use of a
mechi-ne—or an instrument that does not conformto the requirements prescribed
in this subsection shall be inadnmissible in any crimnal or civil proceeding.

(b)(1) Nothing in this section shall be deenmed to abrogate a
defendant's right of cross-exanination of the person calibrating the machine
i nstrunment, the operator of the machine instrunment, or any person perform ng
work in the Bl ood Al cohol Program of the Department of Health, who shall be
made avail able by the state if notice of intention to cross-exanine is given
at least ten (10) days prior to the date of hearing or trial

(2) The testinmony of the appropriate analyst or official may be
conpel | ed by subpoena, in which case, the records and reports shall be
adm ssi bl e through the analyst or official, who shall be subject to

cross-exani nation by the defendant or his counsel."

SECTI ON 22. Chapter 76 of Title 5 is anended by adding the follow ng
new secti on:

"5-76-107. Validity - Approved nethods.

For purposes of this chapter:

(a)(1) Alcohol concentration shall nean either

(A) Gans of al cohol per one hundred (100) nmilliliters, or

cubic centinmeters, of blood; or

(B) Grans of al cohol per two hundred ten (210) liters of
br eat h.
(2) The alcohol concentration of other bodily substances shall be
based upon grans of al cohol per one hundred (100) milliliters, or cubic
centineters, of blood, the same bei ng percent wei ght per volunme or percent

al cohol concentration.

(b) Chenical analyses of the person's blood, urine, or breath to be

considered valid under the provisions of this act shall have been perforned

according to nmethods approved by the Departnent of Health or by an individua

possessing a valid permt issued by the Departnment of Health for this purpose.

The Departnent of Health is authorized to approve satisfactory techni ques or

met hods, to ascertain the qualifications and conpetence of individuals to
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conduct such anal yses, and to issue pernits which shall be subject to

term nation or revocation at the discretion of the Departnment of Health.

(c) Chenmical analyses of the person's blood, urine, breath, or other

bodi |y substance for determ ning the al cohol content of the bl ood or breath,

to be considered valid under the provisions of this section, shall have been

performed according to nmethods approved by the Arkansas State Board of Health.

(d) When a person shall subnmit to a blood test at the request of a | aw

enforcenent officer under the provisions of this section, blood nay be drawn

by a physician or a person acting under the direction and supervision of a

physi ci an.

(1) This limtation shall not apply to the taking of breath or

uri ne speci nens.

(2) No person, institution, or office in this state who w t hdraws

bl ood for the purpose of determ ning al cohol or controlled substance content

thereof at the request of a |aw enforcenent officer under the provisions of

this subchapter shall be held liable for violating any of the crimnal |aws of

this state in connection therewith, nor shall any physician, institution, or

person acting under the direction or supervision of a physician be held liable

in tort for the withdrawal of such bl ood unl ess such persons are negligent in

connection therewith, or the blood is taken over the objections of the

subj ect .

(e) The person tested may have a physician or a qualified technician

regi stered nurse, or other qualified person of his own choice admnister a

conpl ete chem cal test in addition to any test adninistered at the direction

of a |law enforcenent officer.

(1) The law enforcenment officer shall advise the person of this

right.

(2) The refusal or failure of a |law enforcenent officer to advise

such person of this right and to pernmit and assist the person to obtain such

test shall preclude the admi ssion of evidence relating to the test taken at

the direction of a |law enforcenent officer

(f) Upon the request of the person who shall submit to a chenical test

or tests at the request of a |law enforcenment officer, full informtion

concerning the test shall be made available to himor his attorney."

SECTION 23. All provisions of this act of a general and pernmnent
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nature are anmendatory to the Arkansas Code of 1987 Annotated and the Arkansas

Code Revi sion Conmi ssion shall incorporate the sanme in the Code.

SECTION 24. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 25. All laws and parts of laws in conflict with this act are

her eby repeal ed.
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