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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 SENATE BILL

By: Senator Ross

For An Act To Be Entitled
"AN ACT TO CREATE THE ARKANSAS CONSUMER TELEPHONE PRI VACY
ACT; TO ESTABLI SH A STATEW DE DATA BASE OF TELEPHONE
NUVBERS OF RESI DENTI AL AND BUSI NESS SUBSCRI BERS WHO OBJECT
TO RECEI VI NG TELEPHONE SOLI Cl TATI ONS; TO PROHI BI T ANY
PERSON FROM MAKI NG OR TRANSM TTI NG A TELEPHONE
SOLI Cl TATI ON TO THE TELEPHONE NUMBER OF ANY SUBSCRI BER
I NCLUDED | N SUCH DATA BASE; TO PROVI DE FOR THE ENFORCEMENT
OF THI'S ACT; AND FOR OTHER PURPOCSES. "

Subtitle
"TO CREATE THE ARKANSAS CONSUMER
TELEPHONE PRI VACY ACT"

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS

SECTION 1. Short title. This act shall be known as the "Arkansas

Consuner Tel ephone Privacy Act."

SECTION 2. Legislative findings and intent. The Arkansas Genera
Assenbly finds that:

610

(1) The use of the tel ephone to market goods and services to the home

and ot her businesses is now pervasive due to the increased use of

cost-effective tel emarketing techni ques.

(2) Unrestricted tel emarketing, however, can be an intrusive invasion

of privacy.

(3) Many consuners are outraged over the proliferation of intrusive

nui sance calls to their homes and busi nesses fromtel emarketers.

(4) In addition, the proliferation of unsolicited tel enarketing calls,
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especially during the evening hours, creates a disturbance upon the hone and

famly life of Arkansas consuners during a tinme of day used by many fanilies

for traditional fanmly activities.

(5) In addition, some consuners mai ntain phone service primarily for

energency nedi cal situations, and unrestricted telemarketing calls to these

consuners may create a health and safety risk for these consuners.

(6) Individuals privacy rights, public safety interests, and

comerci al freedom of speech and trade nust be balanced in a way that protects

the privacy of individuals and permits legitimte tel emarketing practices.

(7) Many consuners enjoy and benefit fromunsolicited tel emarketing

contacts fromlegitimte tel emarketers; however, other consumers object to

these contacts as an invasion of that individual s right of privacy, and have

expressed an intention to refuse to respond to such tel emarketi ng contacts;

thus, even legitimate tel emarketers have no further legitimate interest in

continuing to invade the privacy of those consuners who have affirnmatively

expressed their objections to such contact and, in fact, legitimte

tel emarketers can nake their tel emarketing efforts even nore cost effective hy

avoi ding calling those consuners who have affirnmatively expressed an objection

to any such contact.

The Arkansas Ceneral Assenbly intends that this act protect the privacy

of Arkansas consuners who have affirmatively expressed an objection to

unsolicited tel ephone solicitations, and the General Assenbly intends that

this act be liberally construed to effectuate that goal

SECTI ON 3. Definitions. As used in this act, unless the context

requi res otherw se:

(1) The term "consumer" means any person to whom has been assigned in

the state of Arkansas any residential or business tel ephone |Iine and

correspondi ng tel ephone nunber.

(2) The term "tel ephone solicitation" means the initiation of a

tel ephone call or nessage for the purpose of encouragi ng the purchase or

rental of, or investment in, property, goods, or services, or the initiation

of a tel ephone call or nessage for the purpose of encouraging a charitable

contribution by or on behalf of any charitable organization, which is

transnmitted to any consunmer, but such term does not include a call or nessage

to any person nade with that persons prior witten express invitation or
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perm ssi on.

(3) The term "person" neans any individual, group, unincorporated

association, linmted or general partnership, linmted liability corporation

corporation, professional fund raiser, charitable organization, or other

busi ness entity.

(4) The term "charitabl e organi zati on" neans any charitable

organi zation as that termis defined by Arkansas Code Annotated 8 4-28-402(2),

but does not include any charitable organization qualifying for an exenption

pursuant to the terms of Arkansas Code Annotated & 4-28-408.

(5) The term"prior or existing business relationship" neans a

relationship in which some financial transaction has transpired between the

consuner and the tel ephone solicitor within the twelve (12) nonths i nmediately

precedi ng the contenpl ated tel ephone solicitation. The term does not include

the situation wherein the consuner has nerely been subject to a tel ephone

solicitation by or at the behest of the tel ephone solicitor within the twelve

(12) nonths inmediately preceding the contenpl ated tel ephone solicitation

SECTION 4. No later than January 1, 1998, the Attorney General shall

(1) Establish and thereafter operate a single statew de data base

conprised of a list of telephone numbers of consuners who object to receiving

t el ephone solicitations.

(2) Specify the nethods by which such objections to tel ephone

solicitations shall be collected and added to the data base.

(3) Specify the nethods by which such objections may be withdrawn from

t he data base.

(4) Specify the nethods by which any person desiring to nake or

transnit tel ephone solicitations nmay obtain access to the data base as

required to avoid calling the tel ephone nunbers of the consunmers included in

such data base

(5) Specify the nethods for recovering from persons accessing such data

base the costs involved in identifying, collecting, updating, and

di sseninating the data base, and other activities related to the Attorney

CGeneral s duties under this act.

(6) Specify the frequency with which such data base will be updated and

speci fy the nmethod by which such updating will take effect for the purposes of

conpliance with this act.
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SECTION 5. Prohibitions. It shall be a violation of this act for any

person to:

(1) Mke or transmit a tel ephone solicitation to the tel ephone nunber

of any consunmer included in the then current data base nmintai ned by the

Attorney CGeneral pursuant to this act.

(2) Use the data base, or information in the data base, for any purpose

ot her than conpliance with the requirenments of this act.

(3) Mke or transmit a tel ephone solicitation without having first

accessed, and paid for in the manner specified by the Attorney General, the

then current data base maintained by the Attorney General pursuant to this

act .

SECTION 6. Enforcenent by the Attorney General

(a) Any violation by any person of the prohibitions set out in

Section 5 of this act shall constitute an unfair or deceptive act or practice

as defined by the Deceptive Trade Practices Act, Arkansas Code Annot ated
6 4-88-101, et seq.

(b) Al authority granted to the Attorney Ceneral and all renedies

available to the Attorney General under the Deceptive Trade Practices act

shall be granted to and available to the Attorney General for the enforcenent

of this act.

SECTION 7. Private right of action.

Any consumer who is subject to a tel ephone solicitation nade in

vi ol ation of this act may bring an action based upon such violation to recover

actual dammges suffered on account of each such violation, or statutory

damages of five hundred dollars ($500) for each such violation, whichever is

greater, in addition to reasonable attorneys fees. |If the court finds that

the defendant willfully or knowi ngly violated the provisions of this act, the

court may, in its discretion, increase the ampunt of the award to the consuner

to an ampbunt equal to not nore than three tinmes the consuner s actual nonetary

loss, or three tinmes five hundred dollars ($500), whichever is greater

SECTION 8. No charge to consuners.

No consuner shall be charged for giving or revoking his or her request
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to have his or her tel ephone nunber included in the data base.

SECTION 9. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 10. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 11. All laws and parts of laws in conflict with this act are

her eby repeal ed.
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