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Stricken language would be deleted from and underlined language would be added to the law asit existed
prior to this session of the General Assembly.

State of Arkansas As ErK)ssed: H1/19/01
83rd General Assembly Bl I I
Regular Session, 2001 HOUSE BILL 1149

By: Representatives Duggar, Holt, Lendall
By: Senator Everett

For An Act To Be Entitled
AN ACT TO PROTECT ELECTRIC CONSUMERS; AND FOR OTHER
PURPOSES .

Subtitle
AN ACT TO PROTECT ELECTRIC CONSUMERS.

BE 1T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code Title 23, Chapter 19 is repealed:
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SECTION 2. Arkansas Code 4-9-102(1), concerning the policy and subject
matter of the chapter, is amended to read as follows:
(1) Except as otherwise provided in § 4-9-104 on excluded transactions,
this chapter applies:
(a) To any transaction (regardless of its form) which is intended
to create a security interest in personal property or fixtures including
goods, documents, instruments, general intangibles, chattel paper, or

accounts; and also

(b) To any sale of accountss or chattel paper er—qualified

SECTION 3. Arkansas Code 4-9-103(7), concerning perfection of security

interests in multiple state transactions, is repealed.

SECTION 4. Arkansas Code 4-9-105(1)(0), concerning definitions and

index of definitions, is repealed.

SECTION 5. Arkansas Code 4-9-403(6), concerning filing of financing
statement, is amended to read as follows:

(6) If the debtor is a transmitting utility (8 4-9-401(5)) and a filed
financing statement so states, or if a consignor complies with the filing
provision with respect to consignments under 8 4-2-326(3)(c) and the filing
states it is between consignment parties, it is effective until a termination
statement is filed. A real estate mortgage which is effective as a fixture

filing under 8§ 4-9-402(6) remains effective as a fixture filing until the

mortgage is released or satisfied of record or its effectiveness otherwise

terminates as to the real estate. 1+ a Filed financing-statementrelatestoa
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SECTION 6. (@) Arkansas Code 23-3-201 [Effective January 1, 2002] as it
appears on page 33 of the 1999 supplement to Volume 22 of the Arkansas Code,

is repealed.

(b) Therefore, Arkansas Code 23-3-201 as it appears on page 78 of
Volume 22 of the Arkansas Code is reenacted and shall read as follows:

23-3-201. Requirement for new construction or extension.

(a) No new construction or operation of any equipment or facilities for
supplying a public service, or extension thereof, shall be undertaken without
first obtaining from the commission a certificate that public convenience and
necessity require, or will require, such construction or operation.

(b) If the construction or operation has been commenced under a limited
or conditional certificate, or authority as provided in 8§ 23-3-203 - 23-3-
205, this section shall not be construed to require the certificate, nor shall
the certificate be required for an extension within any municipality or
district within which service has been lawfully supplied, or for any extension
within, or to territory then being served, or necessary in the ordinary

course.
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SECTION 7. (@) Section 7 of Act 1556 of 1999 which would repeal
Arkansas Code 23-18-103 effective January 1, 2002 is repealed.

repealed-

(b) Therefore, Arkansas Code 23-18-103 is reenacted to read as follows:

23-18-103. Purchase of electricity from affiliated company.

(a) As used in this section, unless the context otherwise requires:

(1) "Affiliated company™ means any business entity which is owned
wholly or partly by an electric utility or which wholly or partly owns an
electric utility, or any business entity which is owned by another business
entity which wholly or partly owns an electric utility;

(2) "Electric utility" means an electric utility subject to the
jJjurisdiction of the Arkansas Public Service Commission.

(b) Without the prior approval of the Arkansas Public Service
Commission, no electric utility shall enter into any agreement for the
purchase of electricity from an affiliated company.

(c) Any agreement entered into in violation of this section shall be
void.

(d) The Arkansas Public Service Commission shall promulgate such
regulations as are necessary to implement this section.

(e) This section shall apply to agreements entered into on or after

June 28, 1985.

SECTION 8. (@) Section 8 of Act 1556 of 1999 which would repeal
Arkansas Code 23-18-104 effective January 1, 2002 is repealed.

repealed-

(b) Therefore, Arkansas Code 23-18-104 is reenacted to read as follows:

23-18-104. Construction of power-generating facilities outside the
state.

(a) No public utility subject to the jurisdiction of the Arkansas
Public Service Commission shall commence construction of any power-generating
facility to be located outside the boundaries of this state without the

express written approval of the Arkansas Public Service Commission.
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(b) Any public utility proposing such construction shall render
adequate written notice to the commission of its intent in order that the
commission may conduct any germane inspection, investigation, public hearing,
or take any other action deemed appropriate by the commission.

(c) Failure on the part of any public utility to obtain prior approval
of the commission, as established in this section, shall constitute grounds
for disallowance, by the commission, of all costs and expenses associated with
the construction and subsequent operation of the facility when computing the
utility"s cost of service for purposes of any rate-making proceedings.

(d) Any electric utility which does not own in whole or part another
electric utility and which is not owned in whole or part by a holding company
and which derives less than twenty-five percent (25%) of its total revenues

from Arkansas customers is exempt from the provisions of this section.

SECTION 9. (@) Arkansas Code 23-18-511 [Effective January 1, 2002] as
it appears on pages 171 through 173 of the 1999 Supplement to Volume 22 of the

Arkansas Code is repealed.
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(b) Therefore, Arkansas Code 23-18-511 as it appears on pages 502

through 503 of Volume 22 of the Arkansas Code is reenacted and it shall read
as follows:

23-18-511. Application for certificate — Contents generally.

An applicant for a certificate shall file with the Arkansas Public
Service Commission a verified application in such form as the Arkansas Public
Service Commission may prescribe and containing the following information:

(1) A general description of the location and type of the major
utility facility proposed to be built;

(2) A general description of any reasonable alternate location or
locations considered for the proposed facility;

(3) A statement of the need and reasons for construction of the
facility;

(4) A statement of the estimated costs of the facility and the
proposed method of financing the construction of the facility;

(5)(A) A general description of any reasonable alternate methods
of financing the construction of the facility;

(B) A description of the comparative merits and detriments
of each alternate financing method considered;

(C) If, at the time of Filing of the application, the
federal income tax laws and the state laws would permit the issuance of tax-
exempt bonds to finance the construction of the proposed facility for the
applicant by a state financing agency, the application shall also include a
discussion of the merits and detriments of financing the facility with such
bonds;

(6) An analysis of the projected economic or financial impact on
the applicant and the local community where the facility is to be located as a
result of the construction and the operation of the proposed facility;

(7) An analysis of the estimated effects on energy costs to the
consumer as a result of the construction and operation of the proposed
facility;

(8)(A) An exhibit containing an environmental impact statement,
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which shall fully develop the four (4) factors listed in subdivision (8)(B),
treating in reasonable detail such consideration, if applicable, as the
proposed facility"s direct and indirect effect on the ecology of the land, air
and water environment, established park and recreational areas, and on any
sites of natural, historic, and scenic values and resources of the area in
which the facility is to be located, and any other relevant environmental
effects.

(B) The environmental impact statement shall set out:

(i) The environmental impact of the proposed action;

(ii) Any adverse environmental effects which cannot
be avoided;

(iii) A description of the comparative merits and
detriments of each alternate location or for generating plants, the energy
production process considered, and a statement of the reasons why the proposed
location and production process were selected for the facility;

(iv) Any irreversible and irretrievable commitments
of resources which would be involved in the proposed action should it be
implemented;

(9) Such other information of an environmental or economic nature
as the applicant may consider relevant or as the commission may by regulation

or order require.

SECTION 10. (@) Arkansas Code 23-18-519 [Effective January 1, 2002] as
it appears on pages 175 through 177 of the 1999 Supplement to Volume 22 of the

Arkansas Code is repealed.
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(b) Therefore, Arkansas Code 23-18-519 as it appears on pages 508

through 510 of Volume 22 of Arkansas Code is reenacted and shall read as
follows:

23-18-519. Decision of commission - Modifications of application.

(a) The Arkansas Public Service Commission shall render a decision upon
the record either granting or denying the application as filed, or granting it
upon such terms, conditions, or modifications of the location, financing,

construction, operation, or maintenance of the major utility facility as the
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commission may deem appropriate.

(b) The commission may not grant a certificate for the location,
financing, construction, operation, and maintenance of a major utility
facility, either as proposed or as modified by the commission, unless it shall
find and determine:

(1) The basis of the need for the facility;

(2) That the facility will serve the public interest,
convenience, and necessity;

(3) The nature of the probable environmental impact of the
facility;

(4) That the facility represents an acceptable adverse
environmental impact, considering the state of available technology, the
requirements of the customers of the applicant for utility service, the nature
and economics of the proposal, and the various alternatives, if any, and other
pertinent considerations;

(5) The nature of the probable economic impact of the facility;

(6) That the facility financing method either as proposed or as
modified by the commission represents an acceptable economic impact,
considering economic conditions and the need for and cost of additional public
utility services;

(7) In the case of an electric transmission line, that such
facility is not inconsistent with known plans of other electric systems
serving the state, which plans have been filed with the commission;

(8) In the case of a gas transmission line, that the location of
the line will not pose an undue hazard to persons or property along the area
to be traversed by the line;

(9) That the energy efficiency of the power production facility
has been given significant weight in the decision-making process; and

(10) That the location of the facility as proposed conforms as
closely as practicable to applicable state, regional, and local laws and
regulations issued thereunder, except that the commission may refuse to apply
all or any part of any regional or local law or regulation if it finds that,
as applied to the proposed facility, that law or regulation is unreasonably
restrictive in view of the existing technology, or of factors of cost or
economics, or of the needs of consumers whether located inside or outside of

the directly affected government subdivisions.
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(c)(1) ITf the commission determines that the location or design of all
or a part of the proposed facility should be modified, it may condition its
certificate upon the modification, provided that the municipalities, counties,
and persons residing therein affected by the modification shall have been
given reasonable notice thereof, if the persons, municipalities, or counties
have not previously been served with notice of the application.

(2) If the commission requires, in the case of a transmission
line, that a portion thereof shall be located underground in one (1) or more
areas, the commission, after giving appropriate notice and an opportunity to
be heard to affected ratepayers, shall have the power and authority to
authorize the adjustment of rates and charges to customers within the areas
where the underground portion of the transmission line is located in order to
compensate for the additional costs, if any, of such underground construction.

(d) (1) If the commission determines that financing of all or part of
the proposed facility should be modified, it may condition its certificate
upon the modification.

(2) If at the time of filing of the application, or within sixty
(60) days thereafter, the federal income tax laws and the state laws would
permit the issuance of tax-exempt bonds to finance the construction of the
proposed facility for the applicant and if the commission determines that
financing the facility with such tax-exempt bonds would be in the best
interests of the people of the state, the commission, after giving appropriate
notice and an opportunity to be heard to the parties, shall have the power and
authority to require by order or regulation that the facility be financed in
such manner as may be provided elsewhere by law.

(e) A copy of the decision and any order issued therewith shall be
served upon each party within sixty (60) days after the conclusion of each

hearing held under this subchapter.

SECTION 11. Arkansas Code 23-18-302 is amended to read as follows:
23-18-302. Definitions.
As used in this subchapter, unless the context otherwise requires:
(1) 'Corporation'™ means a corporation organized pursuant to the
provisions of this subchapter;
(2) '"Board"™ means a board of directors of a corporation organized under

this subchapter;
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(3) "Member'™ means the incorporators of a corporation and each person
thereafter lawfully admitted to membership therein;

(4) ‘"Federal agency" includes the United States of America and any
department, administration, commission, board, bureau, office, establishment,
agency, authority, or instrumentality of the United States of America;

(5) "Person" includes any natural person, firm, association,
corporation, business trust, partnership, federal agency, state or political
subdivision thereof, or any body politic;

(6) "Acquire" means and includes to construct or acquire by purchase,
lease, devise, gift, or other mode of acquisition; and

(7) "Obligations' includes bonds, notes, debentures, interim
certificates or receipts, and all other evidences of indebtedness issued by a
corporation=; and

(8) JRepealed-} 'Rural area means any area not included within the

boundaries of any incorporated or unincorporated city, town, or village having

a population in excess of two thousand five hundred (2,500) inhabitants and

includes both the farm and nonfarm population thereof. The determination of a

rural area shall be made as of the time the Arkansas Public Service Commission

or predecessor commission or Department of Public Utilities grants a

certificate of convenience and necessity to a rural electric cooperative

corporation organized under this subchapter. The corporation shall not be

ousted from service in the rural area or deprived of the right to continue to

provide electric service in the rural area subsequent to the granting of a

certificate of convenience and necessity by the Arkansas Public Service

Commission.

SECTION 12. Arkansas Code 23-18-306 is amended to read as follows:

23-18-306. Purposes of cooperatives.

{a)—Organization- Cooperative, nonprofit, membership corporations may
be organized under this subchapter for the purpose of engaging in rural

electrification by any one (1) or more of the following methods:

(1) The furnishing of electricity electric energy to persons in

rural areas who are not receiving central station service;

(2) Assisting in the wiring of the premises of persons in rural
areas or the acquisition, supply, or installation of electrical or plumbing

equipment therein; and
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(3) The furnishing of electricity electric energy, wiring

facilities, or electrical or plumbing equipment or services to any other

corporation organized under this subchapter or to the members thereof.

SECTION 13. Arkansas Code 23-18-307(4), concerning powers of electric
cooperative corporations, is amended to read as follows:
(4) To generate, manufacture, purchase, acquire, and accumulate

electric power and energy and to transmit, distribute, sell, furnish, and

dispose of electric power and energy in areas allocated to rural electric

cooperative corporations but not to customers of regulated utilities in

territories allocated to or served by regulated utilities;

SECTION 14. Arkansas Code 23-18-307(6), concerning powers of electric
cooperative corporations, is amended to read as follows:

(6) To enter into sale or interchange agreements for surplus power and
energy only with any and all other persons, business—entities; individual

corporations, or public bodies or agencies, including any federal agency or

any agency of the state or city governments or any subdivision of state,

county, or city government. The electric power and energy may be resold at

wholesale or retail and may be sold or disposed of by the other party to the

agreement as provided in the contract or agreement, provided that the other

party to any sale or interchange agreement shall covenant and agree that the

surplus power and energy shall not be interchanged, consumed, or resold in

territories or to customers served by requlated utilities, except that this

restriction shall not apply to the United States Department of the Interior or

any successor marketing agency for electric power and energy thereof subject

to the provisions covered by § 5 of the Flood Control Act of 1944;

SECTION 15. Arkansas Code 23-18-307(23), concerning powers of electric

cooperative corporations, is repealed.

@%%IHM#H%W i i i =
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SECTION 16. Arkansas Code 23-18-318 (a)(1), concerning persons proposed
to be served by a corporation, being eligible to membership In a corporation,
is amended to read as follows:

(a)(1) All persons in rural areas proposed to be served by a

corporation, who are not receiving central station service, shall be eligible

to membership in a corporation.

SECTION 17. Arkansas Code 23-18-331 is amended to read as follows:
23-18-331. Service iIn incorporated areas.

(a)(1) The inclusion by incorporation, annexation, or otherwise of any

portion of a rural area assighned—to-corporations, as defined in this

subchapter, within the limits of an incorporated or unincorporated city, town,

or village, regardless of its population, shall not in any respect impair or
affect the rights of the corporations under their certificates of convenience
and necessity to continue and extend electric service in the included areas.

(2) Notwithstanding any other provisions of law, the corporations
shall be entitled to continue and extend service therein under the same terms
and conditions as those contained in the franchise or indeterminate permit of
any other supplier of electric service in the city, town, or village the same
as though it were a party to the franchise or indeterminate permit.

(b)(1) A corporation rural electric cooperative which serves an area

within the limits of any municipality under the terms of this subchapter shall
as to that area be subject in all respects to the jurisdiction of the Arkansas

Public Service Commission to the same extent and In the same manner as #tis

commercial electric utility serving within the municipality.

(2) Any such city, town, or village shall have the same authority
to impose taxes, charges, or fees iIn respect to the business of a corporation
conducted within the corporate limits of such city, town, or village as it has
in respect to business conducted by other suppliers of electric service.

(c) Where a corporation continues and extends its electric service in

areas which are so included within the limits of a city, town, or village

which is also receiving electric service at retail from another supplier of

the service, the retail rates charged by a corporation to its various classes

of consumers shall be comparable to those charges by such other supplier for

comparable retail service to comparable classes of consumers.

75 010520010309 .TRB0O89



© 00 N O 0o M~ W DN P

W W W W NN N DN DNMNDNMNDNMNMDNDMDNMNDNPEPEP PP P P P P P P P
W N PO © 0 N O O WN P O O 0 N O o WO N - O

As Engrossed: H1/19/01 HB1149

€e)(d) Nothing in this section shall in any manner restrict or impair
the right of any municipality to acquire, construct, expand, maintain, or
operate any electric generation, transmission, or distribution facilities
within the corporate limits of the city, town, or village in Arkansas as such
limits may now exist or as such limits may exist upon the extension or

expansion of the city limits of the city, town, or village.

SECTION 18. Arkansas Code 29-30-186 is repealed.

SECTION 19. Arkansas Code 29-30-187 is repealed.

SECTION 20. Arkansas Code 29-30-188 is repealed.
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