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Title 23. Public Utilities and Regulated Industries

Chapter I. State Insurance Department, Department of Commerce

Subchapter A. Generally

Part 11. Unfair Sex Discrimination in the Sale of Insurance

Codification Notes. This part as promulgated prior to codification into the Code of

Arkansas Rules provided as follows:

"SECTION 2. AUTHORITY

This rule is issued pursuant to the power given to the Insurance Commissioner by Ark.

Code Ann. §§ 23-61-108, 23-79-109, 23-66-201, et seq., 25-15-201, et seq., and other

applicable provisions of the Arkansas Insurance Code."

"SECTION 4. EFFECTIVE DATE

This rule shall be effective January 1, 2006. Until that time, Rule 19, effective January

1, 1985, will remain in effect."

Subpart 1. Generally

23 CAR § 11-101. Purpose.

(a) The purpose of this rule is to eliminate the act of denying benefits or coverage

on the basis of sex or marital status in the:

(1) Terms and conditions of insurance contracts; and

(2) Underwriting criteria of insurance carriers.

(b) This rule is directed at eliminating two (2) forms of discrimination:

(1) Overt discrimination, which is the act of explicitly and intentionally denying

benefits of coverage on the basis of sex; and

(2) Disparate treatment of the sexes, which is the practice of applying different

rules for each sex when the same situation prevails.
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Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-102. Applicability and scope.

(a) This rule shall apply to all:

(1) Contracts delivered or issued for delivery in this state by an insurer on or

after the effective date of this rule; and

(2) Existing group contracts which are amended or renewed on or after the

effective date of this rule, including group contracts issued in another state insofar as

their coverage of residents of this state is concerned.

(b)(1) This rule does not apply to or affect the right of fraternal benefit societies to

determine eligibility requirements for membership.

(2) If a fraternal benefit society does, however, admit members of both sexes,

this rule is applicable to the insurance benefits available to members thereof.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-103. Definitions.

As used in this part:

(1) "Accident and health insurer" means:

(A) Any insurer which issues "accident and health" insurance as defined in

Arkansas Code § 23-62-103;

(B) A hospital or medical services corporation; or

(C) A health maintenance organization;

(2) The following services will be considered “complications of pregnancy”:

(A) Hospital confinement required to treat conditions, such as the

following, in a pregnant female:

(i) Acute nephritis;

(ii) Nephrosis;

(iii) Cardiac decompensation;

(iv) HELLP syndrome;
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(v) Uterine rupture;

(vi) Amniotic fluid embolism;

(vii) Chorioamnionitis;

(viii) Fatty liver in pregnancy;

(ix) Septic abortion;

(x) Placenta accreta;

(xi) Gestational hypertension;

(xii) Puerperal sepsis;

(xiii) Peripartum cardiomyopathy;

(xiv) Cholestasis in pregnancy;

(xv) Thrombocytopenia in pregnancy;

(xvi) Placenta previa;

(xvii) Placental abruption;

(xviii) Acute cholecystitis and pancreatitis in pregnancy;

(xix) Postpartum hemorrhage;

(xx) Septic pelvic thromboplebitis;

(xxi) Retained placenta;

(xxii) Venous air embolus associated with pregnancy;

(xxiii) Miscarriage; or

(xxiv)(a) An emergency C-section:

(1) Required because of:

(A) Fetal or maternal distress during labor;

(B) Severe preeclampsia;

(C) Arrest of descent or dilatation;

(D) Obstruction of the birth canal by fibroids or ovarian

tumors; or

(2) Necessary because of the sudden onset of a medical

condition manifesting itself by acute symptoms of sufficient severity that, in the

absence of immediate medical attention, will result in placing the life of the mother or

fetus in jeopardy.
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(b) For purposes of this part, a C-section delivery is not

considered to be an emergency C-section if it is:

(1) Merely for the convenience of the patient and/or doctor;

or

(2) Solely due to a previous C-section; and

(B) Treatment, diagnosis, or care for conditions, including the following, in

a pregnant female when the condition was caused by, necessary because of, or

aggravated by the pregnancy:

(i) Hyperthyroidism;

(ii) Hepatitis B or C;

(iii) HIV;

(iv) Human papillomavirus;

(v) Abnormal Pap smear;

(vi) Syphilis;

(vii) Chlamydia;

(viii) Herpes;

(ix) Urinary tract infections;

(x) Thromboembolism;

(xi) Appendicitis;

(xii) Hypothyroidism;

(xiii) Pulmonary embolism;

(xiv) Sickle cell disease;

(xv) Tuberculosis;

(xvi) Migraine headaches;

(xvii) Depression;

(xviii) Acute myocarditis;

(xix) Asthma;

(xx) Maternal cytomegalovirus;

(xxi) Urolithiasis;

(xxii) DVT prophylaxis;
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(xxiii) Ovarian dermoid tumors;

(xxiv) Biliary atresia and/or cirrhosis;

(xxv) First trimester adnexal mass;

(xxvi) Hydatidiform mole; or

(xxvii) Ectopic pregnancy;

(3) "Contract" or “policy” shall mean any contract or policy of insurance,

coverage by a health maintenance organization, indemnity, medical or hospital service,

suretyship, or annuity issued, proposed for issuance, or intended for issuance by any

person; and

(4) "Insurer" means any:

(A) Stock or mutual insurance company;

(B) Reciprocal insurer;

(C) Stipulated premium insurer;

(D) Mutual assessment life or accident and health insurer;

(E) Farmers mutual aid association;

(F) Hospital or medical services corporation;

(G) Health maintenance organization; or

(H) Fraternal benefit society.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

Codification Notes. "HELLP syndrome" refers to a condition characterized by

hemolysis, elevated liver enzymes, and low platelets.

"HIV" means human immunodeficiency virus.

"DVT" means deep venous thrombosis.

23 CAR § 11-104. Underwriting.
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(a)(1) Availability of any contract shall not be denied to an insured or prospective

insured on the basis of sex or marital status of the insured or prospective insured.

(2) However, nothing in this rule shall prohibit an insurer from taking marital

status into account for the purpose of defining persons eligible for dependent’s benefits.

(b) Specific examples of practices prohibited by this rule include but are not limited

to the following:

(1) Denying coverage to females gainfully employed at home, employed part

time, or employed by relatives when coverage is offered to males similarly employed;

(2) Denying benefits offered by policy riders to females when the riders are

available to males;

(3) Requiring the purchase of family coverage under individual or group

accident and health policies providing hospital or medical expense benefits as a

prerequisite to obtaining maternity benefits;

(4) Denying, under group contracts, coverage as dependents to husbands of

female employees, when similar dependent coverage is available to wives of male

employees; and

(5) Denying disability income contracts to employed females when coverage is

offered to males similarly employed.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-105. Contract terms and conditions.

(a) The amount of benefits payable, or any term, condition, or type of coverage

shall not be restricted, modified, excluded, or reduced on the basis of the sex or marital

status of the insured or prospective insured.

(b) Specific practices prohibited by this rule shall include but not be limited to the

following:

(1)(A) Treatment of complications of pregnancy on a different basis from any

other illness or sickness under the contract.
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(B) Pregnancy on the effective date of the contract may be

considered a preexisting condition to the complication of pregnancy;

(2) Restriction, reduction, modification, or exclusion of benefits for disorders of

the genital organs of only one (1) sex;

(3) Application of arbitrary waiting period to maternity benefits in such a way

as to exclude coverage for premature births when normal maternity benefits are

included in the contract;

(4) Offering of lower maximum benefits to females than to males who are in

the same risk classifications, solely because of sex;

(5) Providing more restrictive benefit periods or more restrictive definitions of

the risk assumed under the contract to one (1) sex than to the other;

(6) Establishing different conditions under which the policyholder may exercise

benefit options contained in a contract where the differences are determined by the sex

of the insured;

(7) Limiting the amount of coverage an insured or prospective insured may

purchase based on the insured's or prospective insured's marital status; and

(8)(A) Denying benefits for normal pregnancy to an unmarried female when

such benefits are available to a married female.

(B) However, this does not mandate coverage for normal pregnancy

benefits for dependent children.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-106. Rates.

(a) When rates are differentiated on the basis of sex, the insurer must justify, in

writing to the satisfaction of the Insurance Commissioner, the rate differential.

(b) All rates:

(1) Shall be based on:

(A) Sound actuarial principles; and

(B) A valid classification system; and
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(2) Must:

(A) Be related to actual loss statistics; and

(B) Use proven loss statistics, where possible.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-107. Conversion.

(a) If a dependent spouse becomes ineligible for continuation of coverage under a

group insurance contract due to change in marital status, the dependent spouse will be

eligible to convert to an individual policy subject to the conditions of the group policy

dealing with conversion privileges.

(b) Change in marital status shall not be used as a reason for denying group

conversion coverage to group members who wish to exercise their group conversion

privileges.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-108. Revision of policy forms and certifications.

(a)(1) All policy forms previously filed and approved by the State Insurance

Department need not be refiled if such forms meet the requirements of this rule.

(2) Any previously approved forms which are to be used in this state and

which do not comply must be revised and resubmitted in duplicate, with a duplicate

letter of transmittal, in accordance with this rule.

(b) All new or revised filings submitted must contain a certification that the

submission meets the provisions of this rule as well as all applicable requirements of the

department.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.

23 CAR § 11-109. Severability.
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Any section or provisions of this rule held by a court to be invalid or

unconstitutional will not affect the validity of any other section or provision of this rule.

Authority. Arkansas Code §§ 23-61-108, 23-66-207.


