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Title 23. Public Utilities and Regulated Industries

Chapter I. State Insurance Department, Department of Commerce

Subchapter B. Life, Health, and Accident

Part 134. Essential Health Benefits Benchmark Plan

Codification Notes. This part as promulgated prior to codification into the Code of

Arkansas Rules provided as follows:

"Section 1. Authority

This Rule is issued pursuant to the authority granted the Arkansas Insurance

Commissioner ("Commissioner") under Ark. Code Ann.§ 23-61-108(b)(1) to promulgate

rules and regulations necessary for the effective regulation of the business of insurance

or as required for this State to be in compliance with federal laws. In addition, under

Ark. Code Ann.§ 23-61-108(b)(2), the Commissioner has authority to coordinate

regulatory activities and administration with the federal government with respect to the

regulation of insurance."

"Section 5. Effective Date

The effective date of this Rule is September 1, 2012."

Subpart 1. Generally

23 CAR § 134-101. Scope.

This part applies to all nongrandfathered "qualified health plans" as defined by

Section 1301 of the Patient Protection and Affordable Care Act, as amended by the

Health Care and Education Reconciliation Act of 2010 (Affordable Care Act) as well as

to, by virtue of Section 1201 of the Affordable Care Act, which added Section 2707(a)

to the Public Health Service Act, all nongrandfathered health plans offered in the

individual and small group markets outside the exchange in the state.
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Authority. Arkansas Code § 23-61-108.

Codification Notes. Section 1301 of the Patient Protection and Affordable Care Act of

2010 is codified at 42 U.S.C. § 18021.

Section 2707(a) of the Public Health Service Act is codified at 42 U.S.C. § 300gg-6(a).

23 CAR § 134-102. Purpose and background.

(a) The purpose of this part is to comply with requirements issued by the United

States Department of Health and Human Services for states to select a benchmark

health plan before September 30, 2012, to serve as the standard for providing essential

health benefits (EHB) in nongrandfathered health plans offered through the exchange

operating in the state as well as to nongrandfathered plans offered in the individual and

small group markets outside the exchange in the state.

(b)(1) Section 1302(b) of the Affordable Care Act directs the Secretary of the

United States Department of Health and Human Services to define EHB for health plans

subject to the Affordable Care Act.

(2) Under the Affordable Care Act, nongrandfathered plans in individual and

small group markets both inside and outside of the exchanges must provide EHB

beginning in 2014.

(3) Section 1302(b) of the Affordable Care Act provides that EHB include items

and services within the following ten (10) benefit categories:

(A) Ambulatory patient services;

(B) Emergency services;

(C) Hospitalization;

(D) Maternity and newborn care;

(E) Mental health and substance use disorder services, including

behavioral health treatment;

(F) Prescription drugs;

(G) Rehabilitative and habilitative services and devices;
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(H) Laboratory services;

(I) Prevent wellness services and chronic disease management; and

(J) Pediatric services, including oral and vision care.

(4) Section 1302(b)(2) requires that the Secretary of the United States

Department of Health and Human Services provide that the scope of EHB be equal to

benefits provided under a typical employer plan.

(c)(1)(A) On December 16, 2011, the United States Department of Health and

Human Services issued "Essential Health Benefits: HHS Informational Bulletin", and

thereafter on January 25, 2012, "Essential Health Benefits: Illustrative List of the

Largest Three Small Group Products by State".

(B) These bulletins are the Secretary of the United States Department of

Health and Human Services’ implementation of Section 1302(b) of the Affordable Care

Act.

(2)(A) Under the December 16, 2011, United States Department of Health and

Human Services bulletin, the United States Department of Health and Human Services

requires that states choose in the third quarter of 2012 one (1) of the following

benchmark health insurance plans to serve as a reference for providing EHB in

nongrandfathered health plans:

(i) The largest plan by enrollment in any of the three (3) largest small

group insurance products in the state’s small group market;

(ii) Any of the largest three (3) state employee health benefit plans

by enrollment;

(iii) Any of the largest three (3) national FEHBP plan options by

enrollment; or

(iv) The largest insured commercial non-Medicaid health maintenance

organization operating in the state.

(B) The United States Department of Health and Human Services further

provides that if a state does not exercise its option to select a benchmark health plan,

the default benchmark health plan for that state is the largest plan by enrollment in the

largest product in the state's small group market.
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(d)(1) The purpose of this part is to provide guidance for selecting the benchmark

plan for establishing EHB for nongrandfathered health plans offered through the

exchange operating in the state as well as for nongrandfathered plans offered in the

individual and small group markets outside the exchange in the state.

(2) In addition, this part shall define the criteria or standards that are the basis

for the selection of the benchmark health plan.

Authority. Arkansas Code § 23-61-108.

Codification Notes. Section 1302(b) of the Affordable Care Act is codified at 42 U.S.C.

§ 18022(b).

23 CAR § 134-103. Standards related to the selection of a benchmark

health plan for this state.

(a) In selecting the benchmark plan for establishing EHB for nongrandfathered

individual and small group health plans, the Insurance Commissioner shall take into

consideration the following factors:

(1) The federal requirement that the EHB package covers each of the following

ten (10) statutory categories of EHB set out in Section 1302(b)(1) of the Affordable

Care Act:

(A) Ambulatory patient services;

(B) Emergency services;

(C) Hospitalization;

(D) Maternity and newborn care;

(E) Mental health and substance abuse disorder services, including

behavioral health treatment;

(F) Prescription drugs;

(G) Rehabilitative and habilitative services and devices;

(H) Laboratory services;
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(I) Preventive and wellness services and chronic disease management;

and

(J) Pediatric services, including oral and vision care;

(2) The balance between comprehensiveness of benefits with plan affordability

to promote optimal access to care for all residents of the state;

(3) The extent to which supplements to the potential EHB benchmark must be

made to be inclusive of the ten (10) statutory categories above;

(4) The cost to the state of a potential EHB benchmark plan which may require

the state to defray the costs of benefits mandated by state law in excess of the

essential health benefits;

(5) The appropriate balance of benefits among the ten (10) statutory

categories so that benefits are not unduly weighted toward any category;

(6) The health care needs of diverse segments of the Arkansas population,

including:

(A) Women;

(B) Children;

(C) Persons with disabilities; and

(D) Other groups;

(7)(A) The capacity of both individual and small group health plans in their

ability to provide the potential EHB benchmark plan.

(B) Capacity should be assessed by considering:

(i) Network adequacy in terms of the ability of plans to deliver the

EHBs; and

(ii) Whether the EHB package is too rich for plan sustainability and

premium affordability in Arkansas’s marketplace;

(8) The advisory committee, public and healthcare industry comments and

recommendations, and actuarial studies for EHB benchmark plan options;

(9) The extent to which the selection of a potential EHB benchmark plan may

impact participation in the exchange by consumers and health insurers in the market;

and
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(10) The extent to which the selection of the potential EHB benchmark plan

provides and advances consumer protection interests to Arkansas participants in the

health insurance marketplace.

(b) The commissioner shall maintain that the state benchmark plan shall be

selected through an open, transparent, and inclusive process.

(c) The commissioner shall evaluate the above considerations and select an initial

EHB benchmark plan for coverage years 2014 and 2015 on or before September 30,

2012.

(d) After selection of the EHB benchmark plan, the commissioner shall issue his or

her decision as to the EHB benchmark plan and the reasons therefore, through a

publicly issued directive or bulletin within ten (10) days following submission of a report

to the commissioner from the Arkansas Health Benefits Exchange Partnership Division,

which shall include the data and recommendations related to the factors set out in

subdivisions (a)(1) – (10) of this section.

Authority. Arkansas Code § 23-61-108.

Codification Notes. “EHB” means essential health benefits.

Section 1302(b)(1) of the Affordable Care Act is codified at 42 U.S.C. § 18022(b)(1).


