RATE REVIEW
FEDERAL REQUIREMENTS

AID RR Analysis
Under Section 1003 of the Affordable Care Act (ACA) the Public Health Service Act (PHSA) was amended by adding a new Section 2794.  This section allows the Secretary (HHS) in conjunction with the States to establish a process to review health insurance rates beginning with the 2010 plan year.  On December 23, 2010, the Secretary issued a proposed rule to fully implement the provisions in the ACA.  It is anticipated that the rule will become final in June of 2011.
Under the proposed federal rule, all rate increases at or above 10% that are effective on or after July 1, 2011 must either be reviewed by the state and if the state does not have an effective rate review program by HHS.  The rule only requires a full review on all increases over 10% and only applies to the individual and small group markets.  The small group market is defined at the state level.  If a state does not define small group market, then the rule sets the number at no more than 50 employees. The 10% threshold for review will be adjusted each year thereafter.  The purpose of this rate review is to determine if the rate increase is unreasonable.  A rate increase is unreasonable if it is excessive, unjustified or unfairly discriminatory.
For all rate increases over the 10% threshold, insurers will be required to submit specific information to HHS in a preliminary justification referred to as Parts One and Two.  This information would be made public.  If a state has an effective rate review program, the state will conduct a complete actuarial review of the increase and determine if it is unreasonable.  The state’s findings must be reported to HHS and will become public. If the state does not have an effective rate review program in place, then HHS will conduct the full actuarial review and require the additional information under Part Three.  The full actuarial review would follow the NAIC Model Regulation 134-1 on individual health rate filings.  HHS will not question the state’s determination on whether a rate increase is unreasonable or not.
In § 154-301 of the proposed rule, HHS outlines what an effective rate review program must include.  One important factor is that rate approval authority is not required, only the ability to review the proposed rate increase.  However, rate approval authority is important to HHS.  The current grant application designates additional moneys to states that have approval authority.

An effective rate review program must allow the state to receive data and documentation from the carriers that will allow it to conduct an examination as outlined in the rule.  The state must conduct an effective and timely review of the information.  The examination must include an analysis of the following:
1. The impact of medical trend changes by category;
2. The impact of utilization changes by category;

3. The impact of cost-sharing changes by category;

4. The impact of benefit changes;

5. The impact of changes in enrollee risks;

6. The impact of previous medical trend assumptions;

7. The impact of changes in reserve needs;

8. The impact of changes in administrative costs related to programs that improve  health care quality;

9. The impact of other changes in administrative costs;

10. The impact in changes in taxes and fees;

11.  Medical loss ratio; and

12. The health insurer’s risk based capital status relative to national standards.

The effective rate review program may be set forth in statue of regulation.

Without a legislative remedy, the Arkansas Insurance Department’s (AID) only option is by regulation.  Though not required, it would seem that prior approve of all individual and small group rates, not just those above the threshold, would be essential.  On the individual side, AID could establish an effective rate review program by adopting the NAIC model. Some changes would be needed to meet the specific requirements of the federal rule, but AID could still present it as adopting a model.  AID currently has prior approval authority for individual rates.

The small group market would be more challenging.  In our proposed rule, AID could expand the filing and approval authority to the small group market and use the definition for small employer groups found in 23-86-303.  This would provide rate review and approval to groups of 50 employees or less.  Since the filing requirements for Arkansas and for HHS would be similar, AID would merely be treating the small group market in the same manner as the  individual market.  Given a choice, industry would prefer to deal with the AID on rate increases.   
Another important consideration for insurers is that if the full review is made by HHS, the information in Part Three would be released to the public unless it is determined “confidential” under HHS’s FOIA regulation.  AID could address this in its rule so that everyone knows up front what is confidential.
AID’s biggest challenge is under what authority can we adopt this rule.  In 23-61-108(a)(2), no rule shall extend, modify, or conflict with any law of this state or the reasonable implications thereof.  An argument could be made that including small group rates may exceed AID’s statutory authority.

However, in 23-61-108(b)(1) the AID commissioner shall have the authority to promulgate rules necessary to for the effective regulation of the business of insurance or as required for this state to be in compliance with federal law.  And (b)(2) goes further by stating that the commissioner shall have the authority to coordinate regulatory activities and administration with the federal government with respect to the regulation of insurance.
Also under current law for small groups of 2-25, the AID commissioner can request all of the rating information at anytime.  AID would be merely asking for it prior to its implementation by the carriers.  23-86-207(c).  Prior approval would be an additional requirement.
